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What has happened, may happen! 


ANK BURGLARS may this very day be planning to plunder the 
safe deposit vault in which you rent a box for the safe-keeping 


of your own securities and those for which you are responsible 


In the event of such loss your bank or safe deposit compan 
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Each action for recovery must be tried on its own merits 
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Since the bank has no way of knowing the value 
of the contents of each box, there is great danger of under- 
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No More Uncertainties About 
State and Local Taxes 


For EACH state— 


Franchise or License Taxes 


The Corporation Trust Company announces a new and 
unparalleled Service for the corporation lawyer, meeting 
at last one of the most harassing necds of modern corpora- 
tion practice mplete and always vp to date information 
about all and local taxes levied on business corpora- 
tions 


The Corporation Tax Service, State & Local 


complete, convenient and CONTINUOUSLY UP 
)f such information has ever before been 
this new Service was designed primarily 
tary part of The Corporation Trust Com- 
pany’s services to corporations for whom it acts as Stat- 
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additional ch it is also sold separately to attorneys. 
Each is permitted to select the particular state 
or states, and in each state the particular city or town, he 
desires the Service to cover for him and the price is based 
entirely on the number of states or localities so covered. 
No longer need a corporation's taxes in any state or locality 
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New Organization Plan for American Citizenship 
Work 


A‘ THE meeting of the Executive Committee in 
Washington on May IIth the following order 
was made: 

“At the request of the Committee on American Citizenship 
of this Association there is hereby established a special Com- 
mittee on American Citizenship in each state to assist in the 
work of the. standing Committee of this Association. The 
Vice-President of this Association in each State shall be ex- 
officio Chairman of such Committee in his state. He shall, 
with the advice of the Local Council of his state determine 
the number of members necessary for such Committee, and 
recommend them to the President of this Association for ap- 
pointiment by him.” 

Heretofore the Committee on American Citizen- 
ship has worked through local Committees appointed 
by the Presidents of the State Bar Associations. This 
has made a difficult situation. There are meetings of 
these State Associations in each month of the year and 
the state Bar Administrations are constantly changing ; 
the local Committees change with the change of ad- 
ministration; frequently they are not appointed for 
some weeks or months, sometimes not at all. It has 
been impossible for this Committee to keep an accurate 
list of these local Committees through which it en- 
deavors to carry on its work. Under the new plan 
there will be a Special Committee on American Citizen- 
ship in each state selected by the Vice-President of 
this Association for that state with the advice of the 
Local Council, these Special Committees will be mem- 
bers of this Association, they will be continued in 
office as long as they care to go on with the work, and 
they will be commissioned directly by the President of 
this Association; whenever vacancies occur they will 
be filled by the President. These Committees will be 
stable, and continuous to a large degree and all mem- 
bers of the Association and thefefore interested in its 
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work. The size of the Committees will vary with the 
size and population of the various states; this will be 
decided by the various Vice Presidents and Local 
Councils. 

This new organization ought not to be taken as a 
criticism of the splendid work that is being done in 
many states by the Committees of the State Bar As- 
sociations ; it is not intended to supersede them. On 
the contrary where there are such organizations func- 
tioning the new Committees will assist them and back 
them up with the Committees of this Association. It 
is obvious that this standing Committee of five mem- 
bers can accomplish nothing except through efficient 
working Local Committees to disseminate our litera- 
ture and carry on our work locally. We hope through 
these Committees to build up a speakers’ bureau in 
each state of competent Lawyers, ready when called 
upon to expound the constitution on patriotic holidays 
and in Schools and Colleges within their states. We 
sincerely hope that the state Bar Associations will con- 
tinue their state Committees. Each state has its own 
peculiar problems of Citizenship with which it can 
best deal. 

The purpose of this Committee is as stated at the 
outset “to reestablish the constitution in the hearts and 
minds of the American people.” There are many other 
phases of Citizenship work to which the Local organ- 
izations may address themselves; in short our hope ts 
a Federated System of Citizenship Committees. This 
Committee and the Special Committees thus estab- 
lished will work on national lines, the teaching of the 
Constitution, the State Committees cooperating with 
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California Crime Commission's Successful Legislative 
Program 
66 NE of the major achievements of the recent 
session of the Legislature was the enactment 
of the series of criminal law reform measures formu- 
lated by the Commission for Reform of Criminal Pro- 
cedure and endorsed by the California Bar Associa- 
tion,” according to the San Francisco Recorder. “These 
bills were sponsored before the Legislature by Major 
Walter J. Tuller of Los Angeles, chairman of the 
Commission, with the aid of John U. Calkins of San 
Francisco and Thomas M. Gannon of Sacramento, the 
other members of the Commission. 

“The criminal procedure reform measures spon- 
sored by the Commission form a program of legisla- 
tion that is regarded as equally effective for the dis- 
couragement of crime and criminals with the Baumes 
Law of New York, which has, up to the adoption of 
California’s program, been regarded as the last word 
in criminal law reform. 

“The defense of insanity is dealt with in a new 
way and bids fair not to be so generally resorted to 
The law has been amended so as to provide that a 
defendant shall apprise the District Attorney of his 
intention to base his defense upon the ground of in- 
sanity by requiring him to plead ‘not guilty by reason 
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| } of insanity.” He would then be tried separately upon 

he issues of the crime and his sanity 

“Probation and parole are tightened up in the 
ses of persons c nvicted of offenses in which deadly 
weapons are used. Cold comfort is extended to the 
eunman,’ for if he is convicted he must serve a min- 
mum sentence of seven years before being eligible to 
narole 

“One of the most important and drastic of the 

tatutes is the so-called ‘habitual criminal’ bill, which 


s declared by its proponents to be the strongest meas- 
ire of its kind in the country. Under the terms of 
his act a person twice convicted of major felonies 
nd a third time of any felony whatever is classed as 


habitual criminal and subject to imprisonment for 

fe, although eligible to parole after a long period of 

ears. A person convicted of four felonies of any 

iracter must be sentenced to life imprisonment ‘with- 
it benefit of clergy’ in the shape of parole. 

“According to Major Tuller: “This legislation 

es to California the first complete modern code of 


minal procedure in America. The fifty-two meas- 
es passed by the present Legislature take the profit 


t of the business of crime in California. The heavy 
nalties for | reakers will act as a powerful deter- 
nt to crime and are bound to drive the criminal ele- 


nts out of the N+ 


Where the Journal Is on Sale 

The American Bar Association Journal is on sale at the 

following places: New York, Brentano’s, 1 W. 47th St.; 

Chicago, Brentanos, 218 S. Wabash St., and Post Office 

News Co., 31 W. Monroe St.; Denver, Herrick Book and 

Stationery Co., 334 Fifteenth St.; Los Angeles, The Jones 

Book Store, 426-428 W. 6th St.; Detroit, John V. Sheehan 
and Co., 1550 Woodward Ave.; Baltimore, The Norman, 

Remington Co., Charles St. at Mulberry. 


See 
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Page 353 














































AMERICAN Bar ASSOCIATION JOURNAL 











§ PAE AEE FRET) PRE TARE 8FAES FRR VAR UK 5G: 
5 ted ee See Pek tert ee et Se et == = =. 5.5 >> at J =. @>_ae 
C ss ae nat => 3 °8@4, 3" 
~ sa 











iit 
tt iW a 
Winvnapatt gg aattt 


SUT read 






We Have Been Publishing 
The Heavy Artillery in 
Law Books For One- 


Hundred and Seven Years 





























eh 

i Surely this remarkable record of permanency | , 

HH could not have been built upon any but the AA ry, 

| closest attention to the character and accura- All sch 

cy of our publications plus a constant and HA a 

A successful effort to properly and promptly Hal act 

| | serve our patrons. ia 
} 

- 

One of our great publications is age 

stud 

use 1 

© - Was 

Williston on Contracts oft 

techs 

/ By SAMUEL WILLISTON — 

i Dane Professor of Law at Harvard University of a 

Cited with confidence as THE authority in all jurisdictions adic 

O pa 

Five Large Volumes, Price $50.00 7 

ug 

Have you a set in your library? 1 

: 





hg AG Ag aa gS RRA RASA ALARA BUDA GI! BAA AAT RAN AA STIL RAG A As ts Allg RAG Miata Ta, HA A a PAA PARR RAR ts is Ea Dall 


oy 6 eon LO] ©) LGu be eam © OFm 
45 JOHN ST.~ ~ ~ NEW YORK 


SCIENTIFIC METHOD AND THE LAW 





iew of Present Day Ideas of Logic and of Scientific Method the “Traditional 
Technique of the Common Law” is Grotesquely Inadequate for Legal Pur 
ina Truly Scientific Method of Study be Applied to Law?—Funda- 

of Such an Approach to Problem—Time Ripe for 
Establishment of School to Undertake Task* 


By Water W. Cook, L.L. M. 
Yale University; Visiting Professor of Jurisprudence, 
Johns Hopkins University 
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effects of faulty laws are not so obvious as the con- 
sequences of defectively built bridges or bad sanitary 
arrangements. Nevertheless, complaints abound as to 
the inadequacy of our legal system to meet the demands 
of today. Forty-eight state legislatures and Congress 
grind out year in and year out a multitude of new 
laws; nearly a half hundred courts of last resort de- 
cide and write opinions about thousands of cases an- 
nually. The law grows more and more uncertain; 
delays in its administration multiply. Can we by taking 
thought perhaps discover at least some of the causes 
of our legal difficulties and do something to remedy 
them? The thesis which I shall attempt to support 
is that we can; but that this involves the application 
of truly scientific methods to the study of legal phe- 
nomena, something which has never yet been tried. 

If we are to apply scientific methods to the study 
of law, so that we may proceed more intelligently, or 
at least less unintelligently, in our efforts to simplify 
and perhaps improve it, we must at the outset clarify 
our minds as to what these methods are. I approach 
the subject with diffidence and in all humility. What- 
ever I shall say is offered in the hope that it will call 
forth helpful criticism. At the outset perhaps the 
scientific members of the faculty will say that my bold- 
ness reminds them of the small boy who ventured to 
say to his mother : “Mother, what does God look like ?” 
“Hush, dear, you must not ask such irreverent ques- 
tions,” was the reply. A little later the mother noticed 
the boy busy with pencil and paper. “What are you 
doing, dear?” “Drawing a picture of God.” But 
my son, no one knows what God looks like.” “They 
will when I finish this picture.” When I have finished 
drawing my picture, I hope that my friends who work 
in fields which are recognized as possessing a truly 
scientific technique will compare my attempt not with 
the effort of the small boy but with what we may 
imagine he may have attempted when in later years he 
had grown into an artist, and on being asked, “What 
are you drawing now?” perhaps replied, “I am draw- 
ing a picture which I hope will make folks think about 
God.” Let me then ask you to think with me about 
scientific methods and their possible application or 
adaptation to the study of law, in the hope that perhaps 
we may be able to reach a tentative working hypothesis, 
upon the basis of which at least worth while experi- 
mental work can be carried on. 

It is common to say that beginning with the early 
years of the seventeenth century scientific workers aban- 
doned the rationalistic approach of the middle ages 
and entered upon the study of the empirical facts of 
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antecedents and consequences, appealing to experi- 
ment and what is called the inductive method. Like 
most broad generalizations, this proves upon examina- 
tion to be misleading unless taken with many qualifica- 
tions and limitations. It will be found that much of 
the rationalistic approach remained until the present 
century. Consider the situation in physics a generation 
ago. We were told by leading scientists of that day 
that atoms were indestructible units out of which an 
indestructible universe was built. It was believed 
that in a certain sense finality had been reached; that 
one consistent scheme of interpretation of the physical 
universe which would apply to all cognizable occasions 
had been attained. This idea influenced workers in 
other fields. Biologists, for example, struggled, per- 
haps some are still struggling, with the problem, given 
configurations of matter with locomotion in space as 
assigned by physico-chemical laws, to account for 
living organisms. The laws of the conservation of 
energy, of mass, of matter, were apparently established 
on a firm basis. The phrase, “As unchangeable as the 
law of gravitation,” expressed the dominant attitude 
of mind. As Whitehead has said, it was the dullest 
period in science in the last three hundred years. 

Had one scanned the horizon, as itideed Pearson, 
Mach, and Poincaré were already doing, he might have 
detected signs of a coming change. Indeed, as men 
look back now they perhaps wonder that those signs 
were not seen and understood by more. The reason, 
I venture to suggest, lies near at hand. Underlying 
all variant systems of thought in a given epoch there 
are always certain fundamental assumptions which 
are unconsciously presupposed. As Whitehead says, 
“Such assumptions appear so obvious that people do 
not know what they are assuming because no other 
way of putting things has ever occurred to them.” 
It is believed that there underlay the scientific thought 
of the period to which we are referring an assumption 
of the validity of the logic of Aristotle, at least in its 
more essential features. fundamentally, as I understand 
it, that logic assumes two things; (1) that in some way 
or other we can arrive at certain propositions which 
we know are factually true of the world in which we 
live; these propositions being either general or uni- 
versal truths or particular truths—e.g., All men are 
mortal; Socrates is a man. These constitute the pre- 
mises of our syllogisms. (2) That by combining these 
general and particular truths in accordance with the 
laws of the syllogism we can arrive at new truths 
about the world by deduction, without new observation. 

Based upon this logical system there had come 
down to the modern world the system of Euclidean 
geometry, the first great example of what the modern 
mathematical philosopher calls an autonomous doc- 
trine, that is, a body of propositions all derived by 
pure deduction from a relatively small and logically 
compatible set of propositions known as _ postulates. 
It is important for our purposes to note two things: 
(1) That Euclidean geometry was regarded as a set 
of factually true propositions about the properties of 
the physical space in which we live. Geometry was 
thus thought of as the science of physical space. (2) 
That the postulates were regarded as self-evident truths. 
This was the view even in Kant’s day, and made it 
possible for him and his predecessors to take the posi- 
tion that we can have an a priori knowledge of nature, 
since by deduction from self-evident truths new truths 
can be arrived at. By the middle of the last century 
we find a change. Under the influence of nineteenth 
century scientific thought we find John Stuart Mill 
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arguing that tne postulates are not self-evident truths. 
He insists that while they are truths they are proved 
by the logical process of induction. It does not occur 
to him to deny that they are truths about physical 
space; he merely insists that the proof of their truth 
is by means of inductive logic. That is, he still has 
his general and his particular truths which he knows 
to be objectively true of the physical world; and from 
these he can deduce new truths. Deduction is thus 
still recognized as a legitimate tool to use in gaining 
new truths about the world without further resort to 
observation and induction. The only change in point of 
view is as to the method of arriving at the premises of 
syllogisms ; that they are objective truths from which 
new truths can be deduced is not questioned. Would 
it be untrue to say that this view is still held today 
by many people who commonly regard themselves as 
educated? Most of us learned in high school to prove 
that the square on the hypotenuse of a right triangle 
is equal to the sum of the squares on the other two 
sides. As Bertrand Russell recently said, the only 
difficulty is that the proof proved nothing, and the only 
way to prove it is not by logic but by experiment. To 
this I would add, we need to find out what we mean 
by proof of the factual truth of a proposition before 
we conclude that it can be done even by experiment 

3e this as it may, men’s notions of the validity of 


Euclid’s geometry as the science of physical space were 
challenged when in the first half of the nineteenth cen- 
tury the Hungarian Bolyai and the Russian Lobachey 
ski almost simultaneously but independently created 
non-Euclidean geometries, which were soon followed 
by that of Riemann. This was accomplished merely) 
by substituting a different postulate for the celebrated 
parallel postulate of Euclid. Mathematicians, physi 
cists, and philosophers were then compelled as never 
before to scrutinize the methods of science and indeed 
the concept of scientific truth itself. For, if two or 
more doctrines about the properties of physical space 
exist, each logically autonomous, but differing from the 
others as to at least one of its postulates, men are bound 
sooner or later to ask, which one ‘s the true geometry 
of the physical space of our world; and this in turn 
leads ultimately to the more fundamental question, by 
what tests do we decide whether a proposition or doc- 
trine is factually true? 

As many of us know, the development of these 
new types of geometry, each one of which was de 
veloped by deduction from its set of postulates, has 
played an important part in bringing about a revolu 
tion in our ideas as to the scope of mathematics and of 
the function of deductive logic in the search for scien 
tific truth. In seeking the answer to the question, 
Which one of these geometries is true, factually true, 
important discoveries were made. Let us note thoss 
of them which are important for our purposes. One is 
that as a branch of pure mathematics geometry has 
nothing to do with space. Apparently Euclid is fron 
his postulates deducing the properties of space. These 
postulates all talk ostensibly of space. Any two points 
determine a straight line; any three points not in the 
same straight line determine a plane; etc., etc. Not 
now, as any book on modern mathematical philosophy 
will show, that we can replace the words, point, line 
plane, etc., with any meaningless vocables whatever 
and yet deduction can go on as before. If, following 
Keyser, we say that any two Joigs determine a box 
that any two /Joigs not in the same boig determine 
ploig, etc., we certainly do not know what we are talk 
ing about; nevertheless we can still deduce all th 
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seems a natural thing to try one kind of mathematics 
after another in order to find one that fits his immediate 
problem.” Note that Lewis himself—a chemist, not a 
mathematician—has had a part in developing a new 
type of geometry which he calls the geometry of 
asymptotic rotation, and that he believes this system 
will soon rival in importance, that is, in usefulness for 
some scientific purposes, that of Euclid itself. Ap- 
parently today, therefore, no mathematician believes 
that by induction we can prove the geometry of Euclid 
factually true of our world, in the sense that this would 
also prove non-Euclidean systems factually false 
Scientists differ as to the extent to which Euclidean 
geometry is useful in scientific work; none deny its 
utility for many purposes, especially those of daily life 
\t the same time all apparently admit that other sys- 
tems may well be more useful for other purposes, and 
that the only basis for choice lies in trial and error. 

Noteworthy is it that almost contemporaneousl) 
with this development in mathematics came the work 
of Charles Darwin in the field of biology. His great 
work on the Origin of Species added its influence to 
the undermining of the belief which had ruled men’s 
thoughts for over two thousand years that it was pos- 
sible to arrive at “universals” in the Aristotelian sense, 
i.e., at factually true propositions which could be ap- 
plied by syllogistic reasoning to the demonstration of 
new truths about the world without further observa- 
tion and experiment. Underlying that belief is the 
idea of classes; that the objects in the universe can be 
classified in a mode which is objectively valid. Darwin- 
ism carries with it a denial that genera and species in 
biology are more than subjective conveniences. If we 
adopt the Darwinian hypothesis of the evolution of 
species, then, as Schiller puts it, “if the course of events 
could be recalled to life, we should watch each species 
gradually fusing with its congeners, the genera coal- 
escing with their families, individuals exhibiting the 
qualities of what have since become divergent kinds, 
and at last learn that all the various forms of life have 
had a common ancestry, and are never realized except 
in individuals . Thus a species is merely a tempor- 
ary grouping of individuals. . . . We happen to snap- 
shot them in that stage of their racial development at 
which they may conveniently be grouped together.” 
Moreover, today’s observations in many fields show one 
species gradually fading off into another through all 
the intermediate stages, so that the line between them 
must be drawn more or less arbitrarily, the only test 
being that of convenience for the purpose in view. To 
be sure, in strict logic this work in biology does not 
apply to inorganic things; nevertheless when added to 
developments in other fields it has had a tremendous 
influence in altering men’s views of logic and of what 
we call the “laws of nature.” 

The significance of these developments in mathe- 
matics and biology was not fully apparent until the dis- 
covery of a whole series of new phenomena in the field 
of the inorganic sciences of physics and chemistry 
X-rays, radium, radio-activity, the disintegration of 
atoms, the transmutation of one chemical element into 
another, electrons and protons, the Michelson-Morley 
experiment, the abandonment of the doctrines of the 
conservation of mass, of matter, and of energy as prin- 
ciples of universal applicability, the refusal of electrons 
to obey the accepted laws of mechanics; the quantum 
theory—all these and others have left modern physical 
science gasping for breath. Leading scientists admit 
that at present no one consistent scheme for the in- 
terpretation of physical phenomena is feasible, and 
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many would perhaps hesitate to assert that it is to be 
expected. We have reached the era of relativity. By 
this is not meant the specific theories of Einstein and 
others, commonly associated with that term, but a point 
of view which, whatever may happen to specific doc- 
trines, seems destined to remain as a permanent 
achievement in human thought. With much diffidence 
I venture to suggest what seem to me to be some of the 
characteristics of this point of view. 

First and foremost, we find a frank and clear 
recognition of the extent to which all our thinking is 
based upon underlying postulates of which frequently 
we are entirely unaware but which color all our mental 
processes and in particular often give to those general- 
izations which we are in the habit of calling “natural 
laws” the form which they assume. Discard the postu- 
lates, and this form is altered. Frequently when we 
drag these postulates out into the light of day we find 
on examination that they are not in accord with any- 
thing in our experience. Striking examples are the 
assumptions underlying Newtonian mechanics that we 
have absolute measures of lapse of time and of spatial 
distance, and the concept that bodies move only when 
acted upon by some mysterious entity called “force.” 
This latter assumption is apparently itself partly due to 
the assumption that Euclidean geometry is applicable 
to our physical universe. Subjected to a reexamina- 
tion of this kind many of our immutable laws of nature 
turn out to consist in large part of conventions as to 
measurement, so that we are told by some writers that 
they are strictly analogous to the great scientific law 
that there are three feet in a yard. 

A second feature of the newer point of view is the 
surrender of the hypothesis that the universe can be 
fully described or explained in terms of matter in 
motion, i. e., in terms of the changing configurations of 
particles of matter, the patterns altering in accordance 
with the classical laws of mechanics. This does not 
mean that the laws of mechanics have been discarded, 
thrown away, as of no further use; far from it. They 
still hold, i.e., are useful, in dealing with phenomena 
within a given range. Beyond that range, they do not 
apply. As one of our most eminent physicists, Robert 
A. Millikan, puts it, “The most strikingly revolutionary 
ox the discoveries of twentieth century physics is that 
the very foundations of mechanics when looked at 
microscopically are unsound. We know now that the 
childish mechanical conceptions of the nineteenth cen- 
tury are grotesquely inadequate” as an explanation or 
description of the totality of our observations. Some 
scientists even go so far today as to suggest that the 
concept of matter itself can not be applied to the elec- 
tron. In any event it seems to be recognized generally 
that it is not possible to form any purely mechanical 
picture of what goes on inside the atom. 

As a third element in what I have called the rela- 
tivity point of view is the recognition of the limitations 
of the process of deductive and inductive logic. In the 
first place, it is coming to be recognized that this “big 
blooming buzzing confusion” of a universe with which 
we are confronted does not present itself to us in 
classes, or so that it can be handled merely by a class 
logic. As William James has put it: 

“The real world as it is given objectively at this moment 
is the sum total of all its beings and events now. But can we 
think of such sum? Can we realize for an instant what a 
cross-section of all existence at a definite point of time would 
be? While I talk and the flies buzz, a sea-gull catches a fish 
at the mouth of the Amazon, a tree falls in the Adirondack 
wilderness, a man sneezes in Germany, a horse dies in Tartary, 
and twins are born in France. What does that mean? Does 
the contemporaneity of these events with one another, and with 


a million others as disjointed, form a rational bond between 
them, and unite them into anything that means for us a world? 
Yet such a collateral contemporaneity, and nothing else, is the 
real order of the world. It is an order with which we have 
nothing to do but to get away from it as fast as possible. As 
I said, we break it: we break it into histories, and we break 
it into arts, and we break it into sciences; and then we begin 
to feel at home.” 

Apparently what we are entitled to say is this. By 
experience we find that we may for a particular pur- 
pose group together into a class a larger or smaller 
number of situations, each to some extent unlike the 
others, conceiving that their differences are irrelevant 
for the purpose in view. The essential characteristic 
chosen as the basis of our classification will vary with 
our purpose and must be relevant to it. An essential 
nature of water is that it quenches thirst ; another, that 
it floats boats ; another, that it cleanses ; another, that it 
puts out fires. When we wish to put water into cate 
gories that will include other things, that is, to classify 
it, we must select some one of its essential natures that 
is material to the particular category we are at the 
moment interested in. The essential nature of the 
moon is one thing to an astronomer and another to a 
lover. Any grouping of this kind thus appears as at 
most a working hypothesis, to be tested by its conse 
quences, and subject to revision in the light of further 
experience. Classification thus disappears as the state- 
ment of objectively valid and final truths about the 
world, and reappears as the adoption of working hy 
potheses, mental devices to which we resort in order to 
deal more effectively with our experiences. Classifica- 
tion is thus to be tested by its results and to be altered 
if those results are not satisfactory. When confronted 
by a new situation, i.e., one which is apparently dif 
ferent from any previously dealt with, so that we are 
in doubt what to do with it and are led to reflect upon 
the matter, we find that we can not deal with it merely 
as a new specimen of a given class. Our real task is 
to determine whether the differences involved which 
make us think of it as new, are as a practical matter, 
i.e., as tested by their consequences, important for the 
purpose we have in view; and so whether or not we 
can safely enlarge our class so that when we have 
finished our thinking it will include the new situation 
Only after we have done this can we frame our syllog 
ism, which thus appears rather as a way of stating the 
results of our thinking than as the mode by which 
those results are reached. “Universals,” general rules, 
“natural laws,” thus appear as working hypotheses or 
postulates; general ways of stating that for a given 
purpose we have in the past found by experience that it 
worked satisfactorily to group together a number of 
situations, no two of which are exactly alike ; the valid 
ity of the grouping depending on whether it leads t 
desired results. Theoretically, all such working hy 
potheses are subject to revision in the light of further 
experience. In the case of many generalizations, how 
ever, this probability of revision is very slight ; in others 
it is greater. And thus it is, as Keyser has so striking] 
put it, that “the old cosmic absolutes—absolute space 
absolute time, absolute matter, absolute natural law 
absolute truth—are gone. The reign of relativity thus 
inaugurated by the basic sciences, is destined to work 
a corresponding revolution, deep, noiseless it may be 
but inevitable, in all the views and institutions of man 

Statements of this kind recognize that we hav 
expected too much from the process known as “induc 
tion.” No subject has given the thoughtful scientist 
more trouble. Mill, as we have noted, regarded it as a 
method of proving the objective truth of general laws 
Today we are told by some that what passes for induc 
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“methods of inquiry,” as “instrumentalities for the in- 
vestigation” of new situations, by means of which the 
“net value of past experience is rendered available for 
the scrutiny of new perplexities,” they are prone to 
assimilate the problems in these fields to those of 
mathematics. As a result they either fail to discover 
what their problems are or to deal adequately with 
them if they do. 

It may seem incredible, but it is still possible for 
eminent members of the bar to assert that all a court 
does in deciding doubtful cases is to deduce conclusions 
from fixed premises, the law; or what comes to the 
same thing, to assert that all the Supreme Court of the 
United States does in holding a statute of Congress 
unconstitutional is to apply by logic a preexisting rule 
found in the constitution. Let me quote the relatively 
recent utterance of an eminent member of the bar, a 
well known student of legal history and jurisprudence. 

“Every judicial act resulting in a judgment consists of a 
pure deduction. The figure of its reasoning is the stating of 
a rule applicable to certain facts, a finding that the facts of 
the particular case are those certain facts, and the application 
of the rule is a logical necessity. The old syllogism. ‘All 
men are mortal, Socrates is a man, therefore he is mortal,’ 
states the exact form of a judicial judgment. . It must 
be perfectly apparent to any one who is willing to admit the 
rules governing rational mental action that unless the rule of 
the major premise exists as antecedent to the ascertainment 
of the fact or facts put into the minor premise, there is no 
judicial act in stating the judgment. The man who claims 
that under our system courts make law is asserting that 
the courts habitually act unconstitutionally.” 

Prominent teachers of law still tell us that we 
must preserve what they call the logical symmetry of 
the law, that after all the law is logical ; and talk about 
deducing the rule to be applied to a new situation by 
logic from some “fundamental principle.” Back of all 
this, it is submitted, is nothing but the old logic; the 
assumption that in some way or other we can discover 
general “laws,” general “principles,” Aristotelian “uni- 
versals,”” which by means of logical, that is, syllogistic 
reasoning, we can use in dealing with new cases as they 
arise as merely new samples of preexisting classes. 
The nineteenth century notion of science as the ascer 
tainment of all-embracing laws of nature, holding for 
all cognizable occasions, which we have seen disappear- 
ing from physical science in the twentieth century, still 
underlies apparently the thinking of the eminent law 
teacher and writer who is at present restating for The 
American Law Institute an important branch of our 
law and who not many years ago wrote as follows: 

“The common law . is surely a philosophical sys 
tem, a body of scientific principle, which has been adopted in 
each of the common law jurisdictions in this country as the 
basis of its law. Courts of each jurisdiction, in attempting to 
apply this general body of principles in its own jurisdiction, 
have sometimes misconceived it and misstated it, and this 
misstatement is apt to lead to a local peculiarity in the particu- 
lar common law of the jurisdiction in question. But the general 
scientific law remains unchanged in spite of these errors; the 
same throughout all common law jurisdictions.” 

It would be safe to assert that essentially the same 
ideas underlie nearly all the teaching in our law schools. 
Consider what is done. Substantially the only mate- 
rials placed in the hands of students are collections of 
cases, containing selected decisions of the courts and 
the opinions purporting to explain why the decisions 
were reached. By a process which the average law 
teacher would probably describe as “induction,” the 
students under the guidance of the instructor formu- 
late a series of generalizations which are supposed to 
state “the law” on the given topic. Where, as is fre- 
quently the the decisions in the half-hundred 
independent jurisdictions vary, in some way or other 
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which is never made entirely clear to the student, the 

“better” view is supposed to be detected and the “un- 
sound” view rejected. With the resulting “rules” and 
“principles” students are supposed to be equipped to 
decide new cases that may be presented to them. All 
of this is understandable if and only if one still be- 
lieves in the efficacy of the old logic and in the notions 
of induction current in the last century. 

Is is not obvious that from the point of view of 
present day ideas of logic and of scientific method this 
“traditional and known technique of the common law,” 
as Dean Pound calls it, is as grotesquely inadequate 
for legal purposes as the childish mechanical notions 
of the nineteenth century have shown themselves to 
be in the field of physics? If we approach the prob- 
lems which confront the lawyer and the judge in the 
light of what we may call the newer logic, what do 
we find? First of all, we discover that the practicing 
lawyer, as much as, let us say, an engineer or a doctor, 
is engaged in trying to forecast future events. What 
he wishes to know is, not how electrons, atoms, ot 
bricks will behave in a given situation, but what a 
number of more or less elderly men who compose 
some court of last resort will do when confronted 
with the facts of his client’s case. He knows how they 
or their predecessors have acted in the past in many 
more or less similar situations. He knows that if 
without reflection the given situation appears to them 
as not differing substantially from those previously 
dealt with, they will, as lawyers say, follow precedent. 
This past behavior of the judges can be described in 
terms of certain generalizations which we call rules 
and principles of law. !f now the given situation ap- 
pears to the court as new, :.e., as one which calls for 
reflective thinking, the lawyer ought to know, but usu- 
ally does not because of his unscientific training, that 
his case is “new” because these rules and principles 
of law do not as yet cover the situation. If they did, 
the case would be disposed of more or less automatic 
ally. As it is, the lawyer finds competing analogies and 
so competing rules or principles which are possibly 
applicable. A familiarity with modern studies of hu- 
man thinking would reveal to him that his job is, not to 
find the preexisting meaning of the terms in the rules 
and principles which he wishes the court to apply, but 
rather to induce the court to give to those terms for the 
first time a meaning which will reach the desired result. 

If we shift our point of view from that of the 
practicing lawyer to that of the judge who has to decide 
a new case, the same type of logical problem presents 
itself. The case is by hypothesis new. This means 
that there is no compelling reason of pure logic which 
forces the judge to apply any one of the competing 
rules urged on him by opposing counsel. His task is 
not to find the prexisting but previously hidden mean- 
ing of the terms in these rules; it is to give them a 
meaning. A few judges are fully aware of this, men 
of the type of Holmes and Cardozo; others see it 
dimly ; and still others apparently not at all. 

The logical situation confronting the judge in a 
new case being what it is, it is obvious that he must 
legislate, whether he will or no. By this is meant that 
since he is free so far as compelling logical reasons are 
concerned to choose which way to decide the case, his 
choice will turn out upon analysis to be based upon 
considerations of social or economic policy. An intelli- 
gent choice can be made only by estimating as far as 
that is possible the consequences of a decision one way 
or the other. To do this, however, the judge will need 
to know two things: (1) what social consequences or 


results are to be aimed at; and (2) how a decision one 
way or other will affect the attainment of those results 
[his knowledge he will as a rule not have; to acquire it 
he will need to call upon the other social sciences, such 
as economics. Note now that our traditional technique 
makes no adequate provision whereby counsel can fur- 
nish the court with the needed data; neither does it 
provide the court itself with the machinery to acquire 
it. Why? I take it, because the assumption is that 
with nothing but his experience as a man and a judge 
he can by reasoning, by logic, decide the case—it is 
purely a question of law, and no evidence is required 
after the facts of the situation have been ascertained. 

Underlying any scientific study of the law, it is 
submitted, will lie one fundamental postulate, viz., that 
human laws are devices, tools which society uses as one 
of its methods to regulate human conduct and to pro- 
mote those types of it which are regarded as desirable. 
If so, it follows that the worth or value of a given rule 
of law can be determined only by finding out how it 
works, that is, by ascertaining, so far as that can be 
done, whether it promotes or retards the attainment of 
desired ends. If this is to be done, quite clearly we 
must know what at any given period these ends are and 
also whether the means selected, the given rules of law, 
are indeed adapted to securing them. In the light of 
this postulate and of the foregoing discussion of logic 
and scientific method, let us attempt to sketch in rough 
outline a university school of law or jurisprudence as it 
might be organized for the attainment of the end de- 
scribed by Huxley, as distinguished from a profes- 
sional school for the training of practitioners. Such a 
school I visualize as a community of scholars, devoted 
to the scientific study of law as a social institution and 
to the training of other scholars for the same pursuit 

In the first place, it is obvious that what is de- 
manded is not merely a broadening of the present voca- 
tional curriculum, organized as that is on the basis of 
the old logic, or the addition of a graduate school of 
law to the vocational school, but rather an entirely 
new and different approach to legal problems. First 
and foremost, the members of such a group would need 
to have and to give to their students a clear conception 
of what the scientific study of anything involves, and of 
the available tools for pursuing it in the legal field 
This would require them to take account of modern 
investigations into logic and human reasoning, and to 
survey in general outline at least the development of 
science and scientific method. Only in this way, it is 
believed, can there be formulated an adequate concep- 
tion of the technique involved in the scientific study of 
legal phenomena, and of the limitations of the tech- 
nique ; only in this way can there be secured the neces- 
sary degree of objectivity required for the study of 
legal problems. 

In the second place, a scientific approach to the 
study of law will demand observation and study of the 
actual structure and functioning of modern social, eco- 
nomic, and political life, so that in dealing with what 
are in the last analysis problems of social and economic 
policy those working in their difficult field will not rely 
upon hit-or-miss information which has been picked up 
accidentally. 

In the third place, studies will need to be made of 
the existing rules of law, so as to ascertain just what 
they are. Before we can improve anything, we must 
know what it is. This will demand for its successful 
attainment a careful analysis of the prevailing concepts 
and terminology now used by the legal profession, and 
a restatement of existing law in a simpler and more 
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They frequently act as advisers in the formulation of 
business policies not primarily legal in character; they 
advise their clients upon many problems of a social or 
personal nature. As governmental executives, members 
of legislative bodies, members of administrative com 
missions, heads of legislative reference bureaus, diplo 
matists, and so on, they play a leading part in the 
political life of the nation. They are often called upon 
to conduct investigations which cut across many diverse 
fields of specialized knowledge. As members of bar 
association committees upon legal reform they are 
called upon to perform services which demand a broad 
social vision and a knowledge of how law functions in 
society. If we bear these things in mind, the inade- 
quacy of the training now offered in our law schools is 
evident. It may well be that a research school of the 
type under consideration could conduct needed research 
into legal education, such as a careful study of the 
present materials in the curriculum and of the methods 
of instruction and the preparation of new materials for 
the study of law with these broader purposes in view. 
It could perhaps carry on experimentation with the new 
materials and try out the new methods, attempting to 
measure the results so as to indicate the feasibility of 
their use by the professional schools. Thus without 
itself becoming a training school for practitioners or 
losing sight of its primary aim, the school might con 
tribute much in the way of aiding the professional 
schools in developing adequate scientific training in law, 
so that their graduates would become not merely prac- 
titioners but socially minded members of a truly learned 
profession. 

Millions have been given by the great foundations 
and by public spirited citizens for the promotion of 
medical research. Thus far little has been given for 
legal research, for the obvious reason that no institu- 
tion offered itself as both willing and prepared to un- 
dertake the task of truly scientific work in the legal 
field. The opportunity is clear; the need is urgent. To 
be sure, the results will not be so obvious as in the field 
of medicine. The effects of faulty laws are obscure 
and difficult to measure, and still more difficult to cor- 
rect. Nevertheless I venture to believe that much can 
be done if we put our minds to the task; that there is 
work worthy of being done if only it can be done 
worthily. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


ersham, Albany; M. Bender & Co., 1927, pp. xxvi, 

188. No Par Stock, by Carl B. Robbins, New 
York, the Ronald Press Co., 1927, pp. ix, 228, —. The 
recent adoption by twenty-eight states of statutes au- 
thorizing the issuing of stock without par value has 
given rise to a multitude of legal and financial prob- 
lems. Although both the law relating to such stock and 
the practices of the business community with respect to 
it are still in the formative stage, enough progress has 
been made toward an understanding of the legal nature 
of the practical working of this new device so that it 
is now possible, as it would not have been until very 
recently, to discuss it from the standpoint of experience 
rather than of prophecy. It is not surprising, there- 
fore, that the first two books which have been written 
on the subject should each have been published during 
the past few months. 

Mr. Wickersham’s volume is a short law treatise 
of the better type—a commentary on the statutes and 
the cases rather than a mere digest of them. Being 
addressed to the practicing lawyer rather than to the 
law reformer, it takes the existing statutes for granted, 
and, while discussing the soundness of the decisions 
from the standpoint of correct principles of statutory 
construction, has little to say as to the soundness of the 
statutory provisions themselves from the standpoint 
of public policy—a question with which most of the 
preexisting literature on the subject of no par stock has 
been largely concerned. 

Confronted with the fact that his subject is a 
statutory one and that the statutes of the various states 
differ considerably in detail, Mr. Wickersham has made 
no attempt to deal with particular statutes except for 
purposes of illustration, but has considered only such 
general problems as may arise in all states having no 
par laws or in groups of states having substantially 
similar laws. His book is divided into six chapters, 
dealing respectively with the origin and nature of no 
par stock, typical statutes, the validity and effect of the 
statutes, consideration, capitalization, and taxation. In 
discussing these topics, the important decisions, of 
which there are already a considerable number, are 
stated, analyzed, and briefly commented upon. Mr. 
Wickersham has shown considerable caution in indulg- 
ing in speculation with regard to important questions 
which have not yet been litigated, but some problems, 
notably that of capitalization, were too important to be 
ignored despite the dearth of judicial decisions dealing 
with them. 

The treatment of this question of capitalization is, 
to the reviewer’s mind, the least satisfactory portion of 
the book. Many of the no par statutes are silent with 
regard to capitalization, and it is necessary to determine 
whether under such a statute the entire consideration 


S ersha without Par Value, by Cornelius W. Wick- 


10 


received for an issue of no par stock must be treated 
as capital or whether the corporation may by agreement 
with the subscriber treat a portion as paid-in surplus 
Despite the fact that Mr. Wickersham heads one sec- 
tion of his treatise, “Conclusion that Consideration Re- 
ceived is Capital,” the possibility that “proper arrange- 
ments” to the contrary may be made is indicated in the 
text, but there is no explicit statement as to what sort 
of arrangements the author has in mind. This vague 
ness with regard to a matter of fundamental impor 
tance in the law of no par stock is the more surprising 
in that it already had been discussed at length in 
articles by Berle and Bonbright in the Columbia Law 
Review. It is also disappointing to find in the chapter 
on Consideration no reference to the problem of pro- 
moter’s liability in connection with no par stock, a prob 
lem dealt with in the New Jersey case of Piggly Wiggly 
Delaware v. Bartlett, 129 Atl. 413. 

On the other hand, the treatment of the difficult 
questions of constitutional law and of statutory con- 
struction which arise in connection with the taxation of 
no par stock, a subject on which Mr. Wickersham had 
previously contributed an article to the Harvard Law 
Review, is thorough-going and includes not only a 
careful analysis of important decisions in that field, but 
also a skilful use of analogies from the field of par 
stock taxation. Taking the book as a whole, the re- 
viewer cordially agrees with the statement of Mr 
Cravath in the Introduction that “Mr. Wickersham’s 
SS is most opportune and will be in- 
valuable to the Bar.” 

Mr. Robbins’s book is a very different type. Writ 
ten by an economist, it deals with all the problems 
legal, financial, economic, and accounting—to which no 
par stock has given rise, points out the advantages and 
disadvantages of this new device from the respective 
standpoints of the corporation, the individual stock 
holder, the creditor, and the general public, and dis 
cusses the necessity of amending the statutes so as t 
preserve the theory of no par value, and at the same 
time to do away with the injustices which the autho: 
believes to exist under most, if not all, existing no par 
statutes. In viewing the problem thus broadly fron 
all possible angles, Mr. Robbins has of necessity been 
compelled to hazard a number of guesses as to the 
probable course of judicial decision on points not yet 
covered by authority. Familiar as he evidently is wit! 
the existing case law on both par and no par stock 
and with the legal and economic literature on the lat 
ter subject, and having a clear understanding of th: 
purposes which the no par stock statutes are designe: 
to accomplish, Mr. Robbins’s treatment of these un 
solved problems is both well informed and intelligent 
Few, if any, of his guesses are demonstrably wrong 
but some of them are asserted in a dogmatic fashiot 
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Vansetti, as it recently appeared in the Atlantic 
Monthly, that little more need be said than that, in a 
somewhat lengthened form, it has now appeared in 
book form (Boston: Little Brown & Co. Pp. 118. 
$1.00). It consists of an attempt to present to the 
reader not legally trained a running picture of the con- 
troversial points raised in the record, both those of law 
(with a description of just what the reviewing court 
did, and did not, pass on) and those of fact, entering 
mainly upon the questions of judicial discretion. The 
presentation is not only interesting—an important fact, 
since the ordinary reader is aimed at,—it is also tem 
perate in tone and in refreshing contrast to the notes 
of personal abuse of one’s opponent that characterize 
so much of the writings of others on this subject. Cer- 
tainly it is highly successful in awakening most grave 
doubts whether the trial of Sacco and Vanzetti fairly 
and convincingly did disclose their guilt. 


The growing importance of movements to secure 
the participation of employes in the advantages and 
risks of ownership is reflected in the annearance of a 
volume on Profit Shaving and Stock Ownership for 
Employes by various authors, mainly the heads of firms 
in which the matters treated have been tried out (New 
York: Harper and Bros. Pp. 394. $4.00). It is an 
expansion of an earlier study prepared by nearly the 
same group. In the text the various methods are dealt 
with, by which employe participation may be secured. 
as well as the advantages and disadvantages, not only 
of the separate methods, but of the idea as a whole. In 
an extensive appendix are printed the texts of many 
actual agreements made, illustrative of the various types 
referred to. 


Under the title of Midcontinent Oil and Gas 
Forms, compiled by a group of attornevs specializing 
in oil problems, the Post Publishing Co., of Dallas. 
Texas, has produced a form book of a very specialized 
appeal (pp. 352. $7.50). These are arranged by sub 
ject matter, and where the various states in the mid 
continent field differ in their requirements different 
forms are given. To make as sure as possible of such 
accuracy in all the states, the compilers are practitioners 
in the states involved, each being answerable for the 
reliability of the forms in his own state. To some ex 
tent the forms are those actually being used by large 
oil companies, whose names are given. 


For the benefit mainly of Pacific coast lawyers, 
there has been prepared a short volume (privately 
printed, $2.50) on Community Property Law. Prin- 
cipally this is a compilation, done into English, of the 
writings on that subject, of the eighteenth century 
Spanish jurisconsult, Juan Scala. The compiler, R. C 
Burnett, in addition, contributes original matter in 
which he keys up the foregoing matter with the modern 
law and shows to what extent the latter reflects the 
former. In an appendix pertinent passages from the 
Spanish texts are reproduced. 

Thanks to the labors of F. C. Hicks, law librarian 
of Columbia University, the Arguments and Addresses 
of Joseph H. Choate have been collected in book form 
(St. Paul: West Publishing Co. Pp. 1189. $5.00). 
The 107 addresses are classified in a few broad groups 
and arranged chronologically under such heading. 


E, W. PutTKAMMER. 
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Leading Articles in Current Law Reviews 


ARVARD LAW REVIEW, April (Cam- 
H bridge, Mass.)—Jurisdiction over Title of 
Absent Owner in a Chattel, by Joseph H. 


Beale; The Rational Basis of Trademark Protec- 
tion, by Frank I. Schechter; The Business of the 
Supreme Court of the United States—A Study in 
the Federal Judicial System, VII: The Judiciary 
Act of 1925, by Felix Frankfurter and James M. 
Landis. 

Yale Law Journal, May (New Haven, Conn. ) 
—The Present Status of the “Lack of Mutuality” 
Rule, by Walter Wheeler Cook ; Pleading the Stat- 
ute of Limitations, by Thomas E. Atkinson; Some 
Considerations in the Law of Domicil, by Frederic 
R. Coudert; The Relations of Invaders to Insur- 
gents, by Thomas Baty. 

California Law Review, May (Berkeley, Cal.) 
—Ex Post Facto Laws in the Supreme Court of the 
United States, by Breck P. McAllister ; Commercial 
Arbitration in California, by Martin Gang; Nature 
of Wife’s Interest in Community Property in Cali 
fornia, by Robert G. Hooker, Jr 

Kentucky Law Journal, May (Lexington, Ky.) 
—State Control of Public School Curriculum, by 
Charles J. Turck; The Present World Court Situa 
tion, by Thomas J. Walsh; Neutral Convoy in the 
World War, by A. Vandenbosch. 

Michigan Law Review, May (Ann Arbor, 
Mich. )—Waiver of Jury Trial in Criminal Cases, 
by S. Chesterfield Oppenheim ; Activity Subsequent 
to Interstate Commerce, by _ Elcanon 
Juristic Idealism and Legal Practice, Part II, by 
Joseph H. Drake. 

Oregon Law Review, April (Eugene, Oregon ) 

Some Legal Aspects of Compulsory Automobile 
Insurance, by MacCormac Snow; The Grounds of 
Pardon, by James D. Barnett; Maintenance of 
Resale Prices, by Paul A. Sayre; The Doctrine of 
the Supreme Court of the United States Regarding 
Resale Price Maintenance is Warranted, by Ed- 
ward C. Kelly. 

Georgetown Law Journal, May (Washington 
D. C.)—A Review of Recent Decisions Affecting 
Labor and Employment, by Walter H. Saunders; 
The Right of the Senate to Exclude or Expel a 
Senator, by O. R. McGuire: The Liability of the 
Bailor for the Negligence of the Bailee of a Motor 
Vehicle, by John L. McChord; Ohio’s New Cor 
poration Law, by Paul J. Bickel; A Sketch of the 
History of the High Court of Chancery from its 
Origin to the Chancellorship of Wolsey, by William 
Lindsay Carne. 

Harvard Law 
Mass.)—Two Views of \rbitration, 
by Nathan Isaacs; Due Law, Police 
Power, and The Supreme Court, by Ray A. Brown; 
Jurisdiction of the Lower Federal Courts to Enjoin 
Unauthorized Action of State Officials, by Samuel 
Shepp Isseks. 

Virginia Law Register, May (Charlottesville, 
Va.)—Trust Nature of Collection Items, by George 
Bryan; Hening and the Statutes at Large, by Wil 
liam H. Martin 
Virginia Law Register, April (Charlottesville, 

The Proposed Virginia Bar Act, by Howell 


Review, May, (Cambridge, 
Commercial 


Process of 


Va.) 


Isaacs; 


C. Featherston; Deficiency Clauses in Conditional 


Sale Contracts, by Leon Goodman. 

Boston University Law Review, April (Boston, 
Mass.)—Tendencies in Present Day Law, by C. S. 
Whitman; “Americanus Sum” by F. Dumont Smith; 
Brooks Adams: An Appreciation, by Harrison J. Bar- 
rett; Apathy of Voters, by Norman S. Case. _ 

Indiana Law Journal, April (Indianapolis, Ind.) 

Divorce, Under the Indiana Law, for Abandonment, 
Cruelty or Failure to Support, by W. W. Thornton; 
Invading the Province of the Jury, by Glenn D. Peters. 

Virginia Law Review, April (Charlottesville, 
Va.)—Habeas Corpus in the Federal Courts, by 
Armistead M. Dobie; Federal Administrative Law, by 
O. Roscoe McGuire. 

Law Quarterly Review, April (London)—What 
an Old Reporter Told Me, by Prof. Courtney Kenny, 
LL. L. D.; Recent Theories of the State, by Prof. Ed- 
ward Jenks, D. C. L.; Arbitration in Germany, by 
FE. C. Weiss, L. L. D.; Some Aspects of French Legal 
History, by Prof. Harold D. Hazeltine, D. Litt.; 
Escaping the Creditor in the Middle Ages, by I. Trei- 
man; The Growth and Scope of Extra-Territoriality 
in China.—II by G. W. Keeton, Reader in Law and 
Politics in the University of Hong Kong 

Illinois Law Review, May (Chicago) Recent 
Criminal Cases in Illinois, by Albert J. Harno; Opera- 
tive Facts in Surrenders, by Merrill Isaac Schnebly: 
Motor Carrier Regulation in Illinois, by David E 
Lilienthal and Irwin S. Rosenbaum. 

Law Notes, May (Northport, L. I., N. Y Fed- 
eral Courts and the Uniform Laws, by W. A. Shu- 
maker: Uniform Laws—Motor Vehicle Anti-Theft 
\ct; Criminal Liability in Legal History 

University of Pennsylvania, May ( Philadelphia, 
Pa.)—Dissenting Stockholders and Amendments to 
Corporate Charters, by E. Merrick Dodd, Jr.; The 
Task of Administrative Law, by Felix Frankfurter ; 
The Nationalization of Joint Stock Banking Corpora- 
tions in Soviet Russia and Its Bearing on Their Legal 
Status Abroad (continued from April issue), by Paul 
Wohl. 

University of Cincinnati Law Review, May (Cin 
cinnati)—Procedure in the Interstate Commerce Com 
mission—A Study in Administration, by Howard L 
Bevis; Burden of Proof, by Otis H. Fisk; Motor 
Carrier Regulation in Ohio, by Irwin E. Rosenbaum 
and David E. Lilienthal. 

Columbia Law Review, May (New York City 


The Problem of Judicial Valuation, by James C. Bon- 
bright: Value and Vested Rights, by Robert L. Hale 


Going Value in Rate Cases in the Supreme Court, by 
Edward W. Bemis; Payment of Dissenting Stock 
holders, by Joseph L. Weiner. 

Canadian Bar Review, May ( Toronto)—Canada 
as a Treaty Maker, by Horace E. Read; Negotiability 
as it Affects “Lien Notes,” by Frederick Read; Law 
Reporting, by C. H. Masters. 

Indiana Law Journal, May (Indianapolis, Ind 
Determination of Superior Equities in 
Marshaling and Subrogation, by C. Severin 
mann; Liability of Stockholders Under the Indiana 
Banking Law, by Sumner Kenner. 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Virginia Statute for Sterilizing Defectives Does Not Violate the Fourteenth Amendment— 
Shares of National Bank Stock Not Taxable under Wisconsin Statute Because of Dis- 
criminating Features—Taxation and Gifts Causa Mortis—State Transfer Tax on 
-xercise of Power of Appointment over Foreign Property Vested in Resi- 

Donee by Non-Resident Testator Held Unconstitutional—War 
excess Profits Tax and Invested Capital 


By EpGcar Bronson TOLMAN 


State Statutes—Sterilization of Defectives could not be justified upon the existing grounds, al- 
The Virginia Statute for the sterilization of mental de- though the record contains a finding of facts that 
fectives is not in conflict with the Fourteenth Amendment. Carrie Buck “is the probable potential parent of 
Buck ¢ |. Op. 663, Sup. Ct. Rep. vol. 47, p. socially inadequate offspring, likewise afflicted, that 
524 she may be sexually sterilized without detriment to 
her general health and that her welfare and that of 


This cas ed the question of the constitu- sped rag 
tonalite of | ginia statute which provided for Society will be promoted by her sterilization. 
he steril eebli ed and insane per- hese contentions were briefly rejected by the 
ons in certs The plaintiff in error sought learned Justice who said with reference to them: 
reverse al that she should be sterilized by In view of the general declarations of the legislature 
Ipingecton essential facts of the case were and the specific findings of the Court obviously we cannot 
tated im the n of the Court which was dele say as matter of law that grounds do not exist, and if they 


; exist they justify the result. We have seen more than 
red by Mr {OLMES who said . . f. ay cs nf 

I é once that the public welfare may call upon the best citizens 
for their lives. It would be strange if it could not call 
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Carrie B t e minds vhite woman who was 
mmitted to t St Colony above mentioned in due upon those who already sap the strength of the State for 
She ghter of a feeble minded mother in these lesser sacrifices, often not felt to be such by those 
in sien teaell d the mother of an illegitimate concerned, in order to prevent our being swamped with 
ble S was eighteen years old at the incompetence. It is better for all the world, if instead of 
me of the t r case in the C?rcuit Court. in the waiting to execute degenerate offspring for crime, or to 
tter part of An Act of Virginia approved March let them starve for their imbecility, society can prevent 
1924, recit he health of the patient and the wel- those who are manifestly unfit from continuing their kind 
fare of societ promoted in certain cases by the The principle that sustains compulsory vaccination is broad 
sterilization efectives, under careful safeguard, enough to cover cutting the Fallopian tubes. Jacobson 7 
t that tl tion may be effected in males by Massachusetis, 197 U. S. 11. Three generations of im- 
asectom) s by salpingectomy, without beciles are enough 
serious pail tial danger to life: that the Com- But, it is said, however it might be if this reasoning 
monwealtl rting in rious institutions many were applied generally, it fails when it is confined to the 
defective persot f now discharged would become a small number who are in the institutions named and is not 
nenace but if f procreating might be discharged applied to the multitudes outside. It is the usual last 
safet self-supporting with benefit to resort of constitutional arguments to point out shortcom 
hemselves at t und that experience has shown ings of this sort. But the answer is that the law does all 
redit moportant part the transmission that is needed when it does all that it can, indicates a pol 
I t enacts that icy, applies it to all within the lines, and seeks to bring 


within the lines all similarly situated so far and so fast 


g the tate Colony, shall be of opinion that as its means allows. Of course so far as the operations 
he patients and of society enable those who otherwise must be kept confined to be 
peng nae re should be sexually sterilized, returned to the world, and thus open the asylum to others, 
may | tion perform upon any patient the equality aimed at will be more nearly reached. 
I \ Sanaty, SDOCENY, boa Mr. Justice Butler dissented. 
" — ectne dein oe ond Aso 2 The case was argued by Mr. I. P. Whitehead 
I S rom pos ‘ : S¢ . " “a e ? . 
ry req 10% the plaintiff in error and by Mr. Aubrey E 
r ry? ‘ oir . C ; “7 «1 ’ ize ° . . ° “ * 
si equired was then summarize® — Strode for the defendant in error. 
t iS | t t that the rights of the defect- : a 
erson are uly safeguarded, an : he : : 
Me ; —. Bow he, nt 6 Taxation—National Bank Stock 
tac upon the tute 1s ase upon substantive . 
ther than 1 oak mineneetiie The statute re- Shares of stock of National Bank may not be taxed 
eee he ie nt of the institution to pre- “der the provision of the Wisconsin statute which taxes 
l Ss ) . tutio ( - 
nt a petition necial board of directors of the as persona] property the stock of all banks, state and na- 
t 1 ; . : unite tog te opin tional, but imposes no such tax on other moneyed capital 
| upported CO Sina tt \ hearing is had after of individuals and corporations competing with banks in 
‘ , ’ 434 at we al some, though not all, of their lines of business. 
ice to the ] ! is guardian. If an opera- 


First National Bank of Hartford wv. City of Hart- 


ty Ci t hic empowered to set ford, Wisconsin, Adv. Op. 530, Sup. Ct. Rep. vol. 47, 
ide or alter tl From this ruling an appeal _ p. 462. 
illowed to the est court of the state The statutes of Wisconsin in section 70.31 im- 
The substa bjections were that such an _ posed a tax upon all shares of banks including na- 
ler as the o1 mplained of could not be tional banks, as personal property within the assess- 
tified uy rounds and that it certainly ment district in which the bank is located. Section 
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70.11 exempted “all moneys or debts due or to be- 
_come due to any person, and all stocks and bonds, 
including bonds issued by any county, town, city, 
village, school district, or other political subdivi- 
sion of this state, not otherwise specially provided 
for.” Proceeding under this statute the state 
authorities levied a tax upon shares of stock in the 
plaintiff bank but imposed none on credits or intan- 
gibles other than shares of bank stock. The tax 
was paid under protest and this action then insti- 
tuted to recover the amount thereof on the ground 
that the tax was repugnant to § 5219 of the Revised 
Statutes of the United States which allows state tax- 
ation of such stock only upon the restriction that 
it “shall not be at a greater rate than is assessed 
upon other moneyed capital in the hands of indi- 
vidual citizens of such state.” The trial court held 
the assessment illegal and gave judgment for the 
plaintiff. After a reversal of this in the Supreme 
Court of Wisconsin a review was obtained by writ 
of error in the Supreme Court where the original 
judgment was pronounced correct and the state tax 
held illegal. 

The opinion, delivered by Mr. Justice Stone, 
recognized the fundamental proposition that na- 
tional banks are not taxable except as Congress 
specially permits it and stated this proposition as 
follows: 

“National banks are not merely private moneyed insti 
tutions but agencies of the United States created under 
its laws to promote its fiscal policies; and hence the banks 
their property and their shares cannot be taxed under state 
authority except as Congress consents and then only in 
conformity with the restrictions attached to its consent.” 

The state of Wisconsin imposes a tax upon in- 
comes, including incomes derived from credits, but 
in the opinion it was assumed that this tax 
was not imposed as a substitute for the ad valorem 
tax levied on bank stock, and no question was raised 
as to the equivalence of the two systems of taxation. 
In the language of the opinion the question pre- 
sented for determination was: 

whether the tax imposed upon the shares of stock 
of plaintiff under the Wisconsin statutes is at a greater 
rate than that imposed upon other moneyed capital in the 
hands of individual citizens of Wisconsin employed in sub- 
stantial competition with national banks. ' 

From the sections cited, it appears that the tax 
statutes of Wisconsin discriminate in favor of moneyed 
capital and capital investments within the state, represented 
by credits or intangibles, and against that invested in 
shares m banking corporations. 

But it is not sufficient to show this discrimination 
alone. The validity of the tax complained of depends 
upon whether or not the moneyed capital in the state thus 
favored is employed in such a manner as to bring it into 
substantial competition with the business of national banks 

The learned Justice first considered to what 
extent it was appropriate to review the facts tending 
to show discrimination and with reference to the 
qustion said: 

The question thus raised involves considerations both 
of fact and of law. To answer it, it is necessary to ascer 
tain the nature and extent of the moneyed capital in the 
hands of individual citizens within the state and the rela- 
tion of its employment, in point of competition, to the 
business of plaintiff and other national banks. It is neces- 
sary also to ascertain the precise meaning to be given the 
statute as applied to the facts in hand in order to deter- 
mine whether the particular moneyed capital and the par- 
ticular competition with which we are here concerned are 
moneyed capital and competition within the spirit and pur- 
pose of the statute. The question is thus a mixed one of 
law and fact, and in dealing with it we may review the 
facts in order correctly to apply the law 

In accordance with this rule the evidence was 
reviewed which disclosed that the plaintiff receives 





ment, deals in exchange, buys and sells notes, and 
bonds, discounts commercial paper and acquires 
real estate mortgages. It was also disclosed by un- 
contradicted testimony that many real estate firms, 
corporations, partnerships, and individuals in the 
vicinity of the plaintiff’s place of business and 
throughout the state were engaged in lending con- 
siderable sums of money. On this evidence the trial 
court ruled that a large amount of capital, not as- 
sessed for taxation or taxed, was being used in com- 
petition with national banks. The Supreme Court 
of Wisconsin, however, took a view different from 
that of the trial court, and held that under the 
banking laws of Wisconsin all banking business 
must be conducted under a corporate form which 
subjects the capital employed to the same taxation 
as that imposed on the plaintiff. This view was 
based upon the provision of the statutes pertaining 
to those engaged in “soliciting, receiving or ac- 
cepting of money or its equivalent on deposit as a 
regular business.” 

The variance from the view of the State Court 
was explained ir the comment of the learned Jus- 
tice where he said: 

The state court did not ignore this evidence. It 
conceded that the local tax statutes were in fact discrim 
inatory. But it apparently construed the decisions of this 
Court as requiring equality in taxation only of moneyed 
capital invested in business substantially identical with the 
business carried on by national banks. Consequently, since 
that class of business must under the Wisconsin statutes 
be carried on in corporate form and capital invested in it is 
taxed at the same rate as national bank shares, other mon 
eyed capital, as defined in $5219, within the state, it 
thought, was not favored. Under this view, if logically 
pursued, capital invested in businesses engaged in some 
but not all of the activities of national banks as well as 
that employed by individuals in investment and reinvest 
ment in securities such as we have described could not 
be considered in determining the question of competition. 

But this Court has recently had occasion, in reviewing 
the earlier decisions dealing with this subject, to point out 
that the requirement of approximate equality in taxation is 
not limited to investment of moneyed capital in shares of 
state banks or to competing capital employed in private 
banking. The restriction applies as well where the compe 
tition exists only with respect to particular features of the 
business of national banks or where moneyed capital “is 
employed, substantially as in the loan and investment fea 
tures of banking, in making investments by way of loan 
discount or otherwise, in notes, bonds or other securities 
with a view to sale or repayment and reinvestment.” 

Finally the opinion emphasized that. capital 
need not be employed in an identical manner to be 
in competition with national banks within the 
meaning of the statute. This proposition was elab 
orated in the following language: 

Competition may exist between other moneyed capital 
and capital invested in national banks, serious in charactet 
and therefore well within the purpose of § 5219, even 
though the competition be with some but not all 
phases of the business of national banks. Section 5219 
is not directed merely at discriminatory taxation which 
favors a competing banking business. Competition in 
the sense intended arises not from the character of the 
business of those who compete but from the manner 
of the employment of the capital at their command. No de- 
cision of this Court appears to have so qualified § 5219 as to 
permit discrimination in taxation in favor of moneyed capi 
tal such as is here contended for. To so restrict the mean- 
ing and application of § 5219 would defeat its purpose. It 
was intended to prevent the fostering of unequal competi 
tion with the business of national banks by the aid of 
discriminatory taxation in favor of capital invested by 
institutions or individuals engaged either in similar busi- 
nesses or in particular operations or investments like those 
of national hanks. Mercantile Bank v. New York. supra 
155. With the great increase in investments by individuals 
and the growth of concerns engaged in particular phases of 
hanking . . discrimination with respect to capital thus 
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7 ised could rea e carried to a point where the business 
f national banks would be seriously curtailed. Our con- 
lusion is that § 5219 is violated wherever capital, sub- 
tantial in an t when compared with the capitalization 
5 national | s employed either in a business or by 
ivate investo! n the same sort of transactions as those 
which natior nks engage and in the same locality in 
vhich they do ness 
Che case s argued by Mr. Arthur W. Fair- 
hild for plaintiff in error and by Mr. Edward J. 
Yempsey tor ndants in error. 
The rule lown in the Bank of Hartford 
ise was appli | followed in Minnesota v. First 
ional Bank of S. Paul (Adv. Op. 535, Sup. Ct. Rep. 


wn National Bank v. 


47, p. 468) 
Adv. Op. 538, Sup. Ct. Rep. vol. 


‘cFarland et 


in Georgeti 


17, p. 467). 
In the former a Minnesota statute imposed a 
ix of upwards of sixty mills on shares of national 
| state banks assessed at forty per cent. of their 
ull value. But the sole tax levied upon money and 
redits was thre ills assessed at their full value, 


iortgages which were taxed at 
\lthough it was argued on be- 


ept real est 
ven a lower rat 





lf of the stat it this apparent discrimination 
is not real, because of the fact that the liabilities 
i f the banks were deducted in ascertaining the forty 
4 ; 
er cent value of bank shares, nevertheless the tax 
is held discriminatory because the tax authorized 
§ 5219 was st the holders of shares and not 
the assets vank minus its liabilities. (Con- 
equently the tax Id not stand if moneyed capital 
eld by individuals was employed in substantial 
mpetition with national banks 
Upon review of the evidence set forth in the 
| ecord the Court held that substantial competition 
| exist and tl he tax was in violation of § 5219. 
; Che conclusion hed after a consideration of the 
| idence was stated in the following language by 
Mr. Justice St 
Taken as the evidence tends to show with 
ut material nt tion that there is a large amount 
f moneyed pit the state employed in normal bank 
ng activitte ] aul purchases and sales of notes, 
is and real « nortgages und that large amounts 
capital are ted nd reimnvested in uch securities 
by individual investors within the state 
The objections made by the state that it did 
t appear whether the businesses in question were 
nducted by ind luals or corporations and that 
- e amounts em] ed by them were not disclosed, 
re dismissed th the comment that specific 
unts empl y each need not be specified 
1 that whethe pital was invested directly or 
ugh form t hares of corporate stock it fell 
thin the protection of § 5219 
A further « n considered by the court was 


it there was 1 idence that the securities pur- 


ised by indivi s were held in banking or in- 
tment busin This objection likewise, was 
ught to be v it merit as indicated by the 


lowing excerpt the opinion 
. : = 


The competit guarded against by § 5219 may arise 





ther from emy t of capital invested in a business 
en though the netition be with some but not all 
ases of th I 1 banks, or it may arise 
m the empl vested by institutions 

idividuals in part ur ns or investments like 
se i 7 nati 

In the latter e. a Kentucky statute discrim- 
ted in favor of moneved capital in the form of 
lits which were subjected to state taxation only, 





whereas shares in national and state banks and trust 
companies were subjected to state and local taxa- 
tion. It was attempted to show that this discrim- 
ination was in violation of §5219. The attempt 
failed, however, because the record contained no 
sufficient evidence that there was substantial com- 
petition with national banks. With reference to this 
Mr. Justice Stone said: 

The evidence with respect to capital invested by indi- 
viduals, taken as a whole, falls short of establishing that the 
capital thus used is employed substantially as in the loan 
and investment features of banking in making investments 
by way of loan or discount or in notes, bonds and other 
securities, with a view to sale or repayment and re-invest- 
ment 

The Minnesota case was argued by Mr. Patrick 
J. Ryan for petitioner and by Mr. Thomas D 
O’Brien for respondent. Georgetown Nat. Bank 
vs. McFarland et al. was argued by Mr. T. Kennedy 
Helm for plaintiffs in error and by Mr, H. Church 
Ford for defendants in error. 


Taxation—Gifts Causa Mortis 


A transfer of property to trustees for the benefit of 
the donor’s children to be held and the income accumulated 
thirty years, and then divided, the donor retaining no 
interest therein, is not taxable as “a transfer in contem- 
plation of or intended to take effect in possession or enjoy- 
ment after his death.” 

Shukert et al. v. Allen, Adv. Op. 539, Sup. Ct. 
Rep. vol. 47, p. 461. 

The plaintiffs sought to recover from a federal 
tax collector the amount of a tax which they had 
paid under duress. The tax was levied under the 
Revenue Act of 1918 which provided in § 402 (c) 
that the value of the gross estate of a decedent shall 
be fixed by including all property “to the extent of 
any interest therein of which the decedent has at 
any time made a transfer, or with respect to which 
he has created a trust, in contemplation of or in- 
tended to take effect in possession or enjoyment at 
or after his death,” etc. Under § 401 a tax was laid 
upon the transfer of the net estate. 

The facts here were that the testator in 1921 
conveyed securities to the value of $225,000 in trust 
to accumulate the income until 1951 unless the last 
named of the beneficiaries should have died more 
than twenty-one years ‘:efore that date, and then 
to divide the prircipa’ sd accumulated income 
among his three chi lise testator died a few 
months after the crea of the trust, but it was 
not suggested that he created it in contemplation of 
death as a means of avoiding payment of taxes. 

In the trial court a verdict was directed for 
the defendant, and judgment thereon was affirmed 
by the Circuit Court of Appeals. The Supreme 
Court then granted a writ of certiorari to deter- 
mine whether the trust was one intended to take 
effect in possession or enjoyment after the testa- 
tor’s death. This court reversed the ruling of the 
trial court in a brief opinion delivered by Mr. Jus- 
ticE Hortmes, who said: 

The transfer was immediate and out and out, leaving 
no interest remaining in the testator. The trust in its 
terms has no reference to his death but is the same and 
unaffected whether he lives or dies. Although the Circuit 
Court of Appeals seems to have thought otherwise, the 
interest of the children respectively was vested as soon as 
the instrument was executed, even though it might have 
been divested as to any one of them in favor of his issue 
if any, or of the surviving beneficiaries, if he died before 
the termination of the trust. It seems plain from the little 
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evidence that was put in that the testator was not acting in 
contemplation of death as a motive for his act, or other- 
wise, except in the sense that he was creating a fund in- 
tended to secure his children from want in their old age 
whoever might dissipate the considerable property that he 
retained and left at his death; and that, being fifty-six 
years old, if he thought about it he would have contem 
plated the possibility or probability of his being dead be 
fore the emergency might arise. Of course it was not ar- 
gued that every vested interest that manifestly would take 
effect in actual enjoyment after the grantor’s death was 
within the statute. There certainly is no transfer taking 
effect after his death to be taxed under § 401. 

It is not necessary to consider whether the petitioner 
goes too far in contending that § 402 (c) should be con 
strued to refer only to transfers of property the possession 
or enjoyment of which does not pass from the grantor 
until his death. But it seems to us tolerably plain, that 
when the grantor parts with all his interest in the property 
to other persons in trust, with no thought of avoiding 
taxes, the fact that the income vested in the beneficiaries 
was to be accumulated for them instead of being handed 
to them to spend, does not make the trust one intended 
to take effect in possession or enjoyment at or after the 
grantor’s death. 

The case was argued by Messrs. William B. 
Mcllvaine and Arthur F. Mullen for petitioners and 
by Thomas H. Lewis for respondent. 


Taxation—Situs of Estate—Power of Appointment 


It is unconstitutional for a state to iznpose a transfer 
tax upon the exercise of a power of appointment over 
foreign property vested in a resident donee by a non-resi- 
dent testator, after the death of such testator. 


Wachovia Bank ¢& Trust Co. et al. v. Doughton, 
Adv. Op. 250, Sup. Ct. Rep. vol. 47, p. 202. 

The plaintiffs in error in this case were unsuc 
cessful in the courts of North Carolina in seeking 
to escape the operation of the transfer of property 
tax imposed under the statutes of that state. One 
Stanford L. Haynes of Massachusetts died there 
leaving a will which was duly admitted to probate 
there. By this will he gave to the Springfield Safe 
Deposit & Trust Co., a Massachusetts corporation, 
the residue of his estate upon trust, one-half to be 
set aside and the income therefrom to be paid to 
his daughter Theodosia during her life and upon 
her death to “such person or persons and in sucle 
proportions as said Theodosia shall by will appoint, 
or in the event that said Theodosia shall fail to ex 
ercise the power of appointment hereby conferred 
upon her and shall leave issue surviving her, such 
payment and transfer shall be made to such issue 
by right of representation.” 

The testator died in May, 1920, and Theodosia 
thereafter intermarried with Taylor and resided in 
North Carolina. In June, 1923, she died there, leav 
ing an infant child. She left a will bearing date of 
March 18, 1921, adequately executed to comply with 
the laws of North Carolina and Massachusetts. In 
this will she directed that the property over which 
she held the power of appointment should be di 
vided between her husband and her child. The wil! 
was probated in North Carolina and the plaintiff 
in error became administrator of the estate. 

The statute of North Carolina which imposed 
the tax complained of was enacted March 8, 1921 
It provided in substance that whenever a donee of 
a power of appointment exercised such power the 
prope.ty passing by virtue thereof should be sub- 
ject to a transfer tax in the same manner as though 
such property belonged absolutely to the donee of 
the power and as though it were being devised o 
bequeathed by will of such donee 
























Pursuant to this statute the Carolina courts 
held the property passing under the appointment 
subject to the tax and the plaintiffs in error sued 
out a writ of error to the Supreme Court of the 


United States upon the theory that the tax was in 
violation of the Fourteenth Amendment. ‘There 


the decision appealed from was reversed in an opin- 
ion delivered by Mr. Justice McREyNo ps, who said 
in the course of his opinion: 

In Orr v. Gilman and Chanler v. Kelsey, this Court held 
that by an Act passed subsequent to the instrument which 
created a power of appointment New York might tax 
its execution without violating the Fourteenth Amend- 
ment. But in each of these causes the first testator, 
or creator of the trust, and the trustees thereunder were 
residents of New York and the fund was there held 
Here the original testator resided in Massachusetts, his 
will was probated there, and the trustee holds the funds 
there for disposition under the local laws The power 
of appointment was exercised by a resident of North Caro- 
lina by a will there executed and that State has at 


tempted to impose the tax. These circumstances differ- 
entiate the causes. 
After summarizing the facts of Chanler v. Kel 


sey, and discussing the New York statute the 
learned Justice concluded his opinion as follows 
Except perhaps where the instrument which created 
the power provides that the appointment must be by will 


executed according to the law of the donee’s domicile, 
to be proved and allowed there, the following propositions 
are established in Massachusetts: “Personal property over 
which one has the power of appointment not the prop 
erty of the donee, but of the donor of the power! - Che 
appointee takes, not as the legatee of him who appoints, 
but of the original donor. “Property in the hands of 
domestic trustees appointed under the will of a domestic 


testator, who conferred a power of appointment upon a 
non-resident, must be distributed according to the law of 
this Commonwealth and . . . the execution of the power 
must be interpreted according to our law and in conform- 
ity to the power conferred.” 

We think the assets of the trust estate established by 
the will of Haynes had no situs, actual or constructive 
in North Carolina. The exercise of the power of appoint 
ment was subject to the laws of Massachusetts and noth- 
ing relative thereto was done by permission of the State 


where Mrs. Taylor happened to have her domicile. No 
right exercised by the donee was conferred on her by 
North Carolina. A State may not subject to taxatior 
things wholly beyond her jurisdiction or control 
Mr. Justice Brandeis and Mr. Justice Stone 
concurred in the dissenting view of Mr. Justic 
Holmes who said: 
In Bullen v. Wisconsin, where a fund was given 
trust for the donor’s widow and children, reserving to the 


donor a general power of revocation and the dispositior 


of the income during his life, it was held that upon his 
death an inheritance tax could be levied in Wisconsit 
the place of his domicile, although the trustee and trust 
fund were outside of the jurisdiction. The general power 


was considered to have the same effect as ownership. Il 
this case the power was not so broad, because it was t 
be executed only by will; but the command over the fund 
was substantially the same. Mrs. Taylor, the donee, had 
the life interest and the power to dispose of the remainder 


by a will which she could bind herself to make. I dare 

say that it may be desirable to limit the un Wwersitas as was 

done in Frick v. Pennsylvania, but I cannot help doubting 

whether the present decision can be reconciled with Bu 

len’s case 

The case was argued by Mr. William H. Hen 

lerson for the plaintiff in error and by Mr. Dennis 
G. Brummitt, Attorney General, on behalf of the 
State of North Carolina. 


Taxation—Excess Profits Tax—Invested Capital 

The contributions or premiums paid in by policy hold- 
ers and constituting the reserve funds of a mutual insur 
ance company are invested capital of such company within 
the meaning of section 207 of the Revenue Act of 1917 
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imposing an excess profits tax on corporations, and hence 
tax. 


Benefit Insurance Company, 


Rep. v l. 4, p 205. 


under the Revenue Act of 1917, 


+ 3 306. wl ic] imposes an excess 


ation, partnership, and 
201 imposed a tax equal to 
a certain deduc- 
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was defined in Section 203 as 

ich the net 1 > was of the 

e pre-war penod, but not 

y than 9° +f } > 4 > »d 

e than o ot the investec 

le vear n section 207 in- 

lefined as follows in (a): 

ration or partnership: (1) Actual 
tua : lue of tangible prop- 
cash, for stock or shares in such 
it the time of such payment 
g propert vas paid in prior to 
ired and fourteen, the actual 
perty as of January first, nineteen 
ut in no case t exceed the par 


shares specifically issued 

n or earned surplus and undi- 
mployed in the business, exclusive 

i during the taxable year 

t the insurance company here 
y with no capital stock and 
as constituted by policy hold 
lers paid a fixed premium which 


premiums The excess 
a reserve to maintain the in 
rs These premiums together 


lerived therefrom constituted 


{ 4 I I il 
is required by state laws to 
Pr 1} 1 ’ - 
erve fixed by law known as a 
lition to this legal reserve, 


ver $186,000,000, it maintained 


e” as a margin of safety. The 
t segregated or separately in 
These reserve funds were in 

’s office building and in 

1 other securities. The in 
hese investments was returned 
ind taxed Che two reserves 


pany in 1917 as invested 
ne was returned as $1,808.- 
me a tax of $108.500.36 was 


fits tax The commissioner 
ind levied a further assess- 
igainst the company This 
by deducting from the amount 
eturned the sum of $186,- 


he exact amount of the legal 
ed capital to $14.- 
greed that if the invested 
1 to be in excess of $25,500, 
tax would be due 
der protest and 
recover the same upon the 
reserve should be allowed as 
collector moved to strike the 
\ stipulation was 
r on this motion should be a 


cast he trial court denied 
tered judgment for the full 
vas affirmed in the Circuit 

i this wv affirmed in the 


The question for determination was expressed 
by Mr. Justice Sutherland, who delivered the opin- 
ion as follows: 


The question for determination is whether the funds 
constituting the legal reserve, or sufficient thereof to 
make up as much as $25,500,000 when added to the amount 
allowed by the commissioner, is invested capital within the 
meaning of § 207 (a) of the Revenue Act. The conten 
tion of the collector is that under subdivisions (1) and 
(2), $207 (a), invested capital must be either cash or 
tangible property paid in for stock or shares of the cor 
poration, and inasmuch as the company has no capital 
represented by stock or shares, its legal reserve is not 
invested capital within the meaning of those subdivisions ; 
that the legal reserve is not surplus or undivided profits 
within the meaning of subdivision (3), because it is no 
more than the equivalent of the obligations of the com 
pany at the time under its policies of insurance. It is 
contended that the legal reserve represents a present exist 
ing liability; and stress is put upon the fact that it is 
carried by the company on the liability side of its ledger 

The nature of the legal reserve was then dis 
cussed in the opinion and it was pointed out that 
the premiums or contributions were assets of a 
permanent character serving the double purpose of 
protection and investment. They were described 
as analogous to stock in a joint stock company, and 
do not represent indebtedness any more than does 
such stock. 

The learned Justice also considered the argu 
ment of the collector that the reserve was not in 
vested capital because it was carried upon the com 
pany’s books as a liability. This contention was 
also rejected on the analogy borne by the reserve to 
capital stock. The opinion was concluded with the 
following discussion of the meaning of the statute 
with reference to the facts of this case: 

The mutual company is not a stock company, and the 
word “stock” may be put aside as having no application 
to it. It is clear that since the word “stock” does not 
describe interests in partnerships, included expressly along 
with corporations in the same paragraph, the word “shares” 
must be held to do so. And if that word is broad enough 
to include partnership interests, it is broad enough to in 
clude the interests held by members in non-stock corpor 
ations 

To hold the contrary would be to so limit the applica 
tion of subdivisions (1) and (2) of § 207 (a) as altogether 
to exclude therefrom those corporations which have no 
capital stock. We cannot suppose that Congress intended 
such a result; but must conclude that it used the word 
“stock” as appropriate in the case of stock corporations 
and the word “shares” as appropriate in the case of part 
nerships and non-stock corporations. Such an interpreta 
tion does no violence to the ordinary meaning of the word, 
for while it is entirely proper to speak of “stock” as 
“shares” it is equally proper to designate the several in- 
terests in a common fund as “shares.” To the extent of 
$70,000,000 the legal reserve consisted of “actual cash 
paid in” by the members. These payments were intended 
for investment, and were invested, to increase the resources 
of the company and thereby reduce the cost of the insur 
ance; and it requires no stretch of the realities to say 
that, within the meaning of subdivisions (1) and (2), 
§ 207 (a), the fund which they created is invested capital 
This is enough to relieve the company from the payment 
of any war excess profits tax, and it is unnecessary to 
inquire whether the remaining $116.000.000 is to be re 
garded as earned surplus under subdivision (3). 


The case was argued by Mr. Alfred Adams 
Wheat for petitioner and by Mr. Charles E. Hughes 
for respondent. 


Statutes,—the Sherman Act—the Clayton Act— 
Venue 

The Clayton Act supplements the Sherman Act by 

authorizing suit for triple damages in the district where 

the defendant transacts business. 
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Damages are not “uncertain” merely because they can- 
not be computed with precision. 

Eastman Kodak Co. v. Southern Photo Materials 
Co. Adv. Op. 423; Sup. Ct. Rep. v. 47, p. 400. 

The plaintiff, the Southern Photo Materials Com- 
pany, was successful in the trial court in a suit brought 
by it to recover triple damages and an attorney's fee 
from the Eastman Kodak Company for injuries sus- 
tained by reason of the latter’s violation of the Sherman 
Anti-Trust Act. The action was brought in the Fed- 
eral Court in Northern Georgia and process was issued 
under an order of the Georgia Court and served on 
the defendant at Rochester, New York, where the 
defendant’s principal place of business was located. A 
special appearance was entered by the defendant 
traversing the return, entering a plea to the jurisdic- 
tion and moving to quash the service. The court over- 
ruled the jurisdictional pleas after a hearing and 
allowed the defendant to answer on the merits. A trial 
was had and verdict assessing the actual damages was 
returned. Judgment was then entered for triple this 
amount and an attorney’s fee. After affirmance of this 
judgment by the Circuit Court of Appeals the case was 
taken to the Supreme Court on writ of error. 

The record disclosed that the plaintiff is a dealer 
in photographic materials and supplies doing business 
in Georgia and other Southern states. The defendant 
is a manufacturer of such materials and supplies and 
does business with dealers throughout the United 
States. 

The allegations of the plaintiff were that the de- 
fendant had obtained a monopoly in its line of busi- 
ness in restraint of interstate trade by purchasing and 
acquiring control of competitors, and also of the busi- 
ness of dealers, by imposing on dealers restrictive terms 
of sale fixing the price of resale and preventing them 
from dealing in competitive goods. It was further 
alleged that prior to 1910 the plaintiff and defendant 
dealt with other dealers, but that in that year in fur- 
therance of a plan to secure a monopoly the defendant 
acquired control of other local dealers and after an 
unsuccessful attempt to purchase the plaintiff’s busi- 
ness it refused to sell goods to the plaintiff on the 
regular dealers’ terms, but would sell to the plaintiff 
at only retail prices. Consequently, it was alleged that 
the plaintiff could not compete with other dealers and 
its business was injured and damages sustained in con- 
sequence. 

The defendant answered denying that it had 
formed a monopoly in restraint of interstate trade, or 
refused to deal with the plaintiff in furtherance of a 
plan to monopolize, and further that it had not only 
committed no actionable wrong but that the plaintiff 
had sustained no damages subject to ascertainment on 
any legal basis. 

The three contentions chiefly relied on by the de- 
fendants were, that the District Court of Georgia was 
without jurisdiction, that the refusal of the defendant 
to sell to the plaintiff on dealers’ terms was not in 
furtherance of a plan to monopolize, and finally that 
the damages were not shown with any certainty by 
competent legal proof. 

All .of these contentions of the defendant were 
reiected and the judgment of the trial court was 
affirmed in an opinion delivered by Mr. Justice San- 
ford. 

In disposing of the first contention it was pointed 
out that Section 12 of the Clayton Act amends prior 
acts by providing that the defendant may be sued in 
any district wherein it transacts business, and that 


process may be served on the defendant where found. 
It was admitted that although the defendant did not 
reside in Georgia and that it could not be “found” 
there, nevertheless under the statute as amended it 
could be sued in the federal court in Georgia because 
it transacts business there. It was further declared 
that a suit of this nature could be brought there even 
though the business of the defendant was entirely in- 


terstate. The gist of the opinion on this point is as 


follows: 

Thus construed, this section supplements the remedial 
provision of the Anti-Trust Act for the redress of in- 
juries resulting from illegal restraints upon interstate 
trade, by relieving the injured person from the necessity 
of resorting for the redress of wrongs committed by a 
non-resident corporation, to a district, however distant, 
in which it resides or may be “found”—often- an in- 
superable obstacle—and enabling him to institute the suit 
in a district, frequently that of his own residence, in 
which the corporation in fact transacts business, and 
bring it before the court by the service of process in a 
district in which it resides or may be “found.” 

To construe the words “or transacts business” as 
adding nothing of substance to the meaning of the words 
“or is found” as used in the Anti-Trust Act, and as still 
requiring that the suit be brought in a district in which 
the corporation resides or is “found,” would to that extent 
defeat the plain purpose of this section and leave no oc- 
casion for the provision that the process might be served 
in a district in which the corporation resides or is found. 
And we find nothing in the legislative proceedings lead- 
ing to its enactment which requires or justifies such a con- 
struction. 

Consequently since the suit was instituted in a 
district where the defendant does business and process 
was served on the defendant in a district where it was 
found the jurisdictional plea was held to have been 
properly overruled. 

The second contention of the defendant was that 
there was no direct evidence to support the allegation 
that the refusal of the plaintiff to deal with the de- 
fendant at dealers’ discounts was a furtherance of a 
monopolistic purpose. This contention was rejected 
for the reason that it was a question of fact which had 
been conclusively determined by a jury under proper 
instructions. 

The basis of the defendant’s final contention was 
that the amount of the plaintiff's damages was un- 
certain and because the evidence of anticipated profits 
was incompetent since it was based on a series of past 
transactions in which both parties were in part delicto 
This last suggestion was dismissed with the comment 
that the defendant had been protected by instructions 
to the jury, as follows: 

That if, during the preceding period in which the 
plaintiff had been a customer of the defendant, it had not 
merely bought goods from the defendant because of a 
business necessity, but, with a knowledge of the defend- 
ant’s purpose to monopolize, had knowingly and willfully 
helped to build up the monopoly, it was in pari delicto, 
and hence could not recover any damages whatever on 
account of the defendant’s refusal to continue to sell it 
goods; and, further, that even if the plaintiff had not 
been a party to the monopoly, it could not recover damages 
on the basis of profits which it had earned while a cus- 
tomer of the defendant to the extent that they had been 
increased by the monopoly and exceeded those in a normal 


+} 


business, but that they must be reduced to the basis of 
normal profits 

Concerning the uncertainty of the amount of the 

damages the learned Justice said: 

As to this question the Court of Appeals—after stating 
that in its opinion the plaintiff's evidence would have 
supported a much larger verdict than that returned by the 
jury—said: “The plaintiff had an established business, 
and the future profits could be shown by past experience 
It was permissible to arrive at net profits by deducting 


(Continued on page 325) 
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the Buffalo Club of which Grover Cleveland and 
Millard Fillmore were both former presidents, past 
the University Club and the Twentieth Century 
club, into a beautiful residence section of the city. 
At North Street is the home of Mr. Ansley Wilcox, 
a member of this association, in which Theodore 
Roosevelt took his first oath of office as President 
of the United States. At Ferry Street is the for- 
mer home of Mr. John G. Milburn, also a member 
of this association, where President McKinley died 
Just beyond is the Buffalo Consistory, a beautiful 
building of Elizabethan Gothic architecture in 
Indiana limestone, where many of the meetings of 
the Association will be held. 

Continuing northward on Delaware Avenue, we 
come to Delaware Park and a magnificent park sys- 
tem laid out by Frederick Law Olmsted in 1870, 
containing 365 acres of parks, parkways and arti- 
ficial lakes. The Albright Art Gallery looks across 
Gala Water, and on the shore of an adjoining basin 
rises the beautiful classic building of the Buffalo 
Historical Society. At the outlet of this body of 
water where it joins the Niagara River two miles 
westward, is the site of the Navy Yard, where part 
of the fleet of Commodore Oliver Hazard Perry was 
built with which he won the battle of Lake Erie 
in the War of 1812. This site is at present occupied 
by industrial establishments. 

The Buffalo Park system includes nine other 
parks totaling nearly fifteen hundred acres. Note- 
worthy is the Front at the easterly terminal of the 
International Peace Bridge, from which a splendid 
view of Niagara River and Lake Erie can be ob- 
tained. 

At the north end of Delaware Park are the 
Zoological Gardens. Humboldt Parkway leads from 
Delaware Park to Humboldt Park, where the new 
Natural Science Museum is under construction. 

Most travelers to Buffalo welcome the oppor- 
tunity given to see Niagara Falls, which is twenty 
miles north of the city, and reached by automobile, 
bus, steam railroad and trolley. Niagara cannot be 
seen in a day and it baffles both brush and pen. The 
American, and Horseshoe Falls, the Upper Rapids 
and the Upper Gorge can be best viewed from Pros- 
pect Park on the American side, and from the Cana- 
dian side by crossing the upper steel arch bridge to 
Queen Victoria Park. While the total drop from 
Lake Erie to Lake Ontario is 326 feet, the height 
of the American Falls is but 167 feet, and of the 
Canadian Falls (Horseshoe Falls) 158 feet. By far 
the greater portion of water flows over the Canadian 
Falls, which have a width of 3,010 feet as compared 
with 1,000 feet, the width of the American Falls. 

All visitors should spend at least two hours on 
Goat Island and the Three Sisters Islands which lie 
between the American and the Canadian Falls. 
These islands are reached by bridge from Prospect 
Park on the American side. While they are open to 
automobiles, they can only be thoroughly enjoyed 
by walks along the edge of the Upper Rapids, where 
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into the chasm below. 

A stairway leads from Goat Island to the foot 
of the American Falls and a walk extends behind 
the Falls to the Cave of the Winds, where the ter- 
rible majesty of the torrent reveals itself fully. 
The foot of the Falls may also be reached from 
Prospect Park, where a small steamer, the Maid of 


the Mist, proceeds past the Rock of Ages to the 


very edge of Horseshoe Falls. 

The Whirlpool Rapids, the whirlpool and the 
lower gorge lie below and north of the Falls. These 
rapids start just below the Cantilever Bridge. The 
Lower Gorge narrows from 1,250 to 300 feet in 
width, through which the water from 4,000 feet of 
American and Canadian Falls must pass. At the 
whirlpool it meets a right-angle turn of shore line. 
The river which rushes through the Lower Rapids 
at 27 miles an hour is folded over on itself so that 
the giant waves in the center are higher than the 
shores. At the whirlpool the abrupt turn of shore 
line actually forces the river to dive under itself in 
order to escape,and continue its course. The rive1 
makes a complete circuit from east to west in the 
Whirlpool and in the center where the upper and 
lower currents cross, great logs are sucked under to 
be tossed again in the air or held for days before 
they can escape downstream. An Aerial Cableway 
at the Whirlpool permits crossing directly above the 
vortex in a small conveyance. There is no auto- 
mobile road through the Gorge but a scenic trolley 
road has been constructed, giving thrilling views of 
the Gorge and Rapids for a distance of ten miles as 
far as Lewiston; the road following the foot of the 





General View of Niagara Square, Buffalo, looking North. 


the waters of the Niagara make their final plunge 





McKinley Monument in the Center. 
right of it and Buffalo Athletic Club to the left. 





Gorge on the American side and the crest of the 
Gorge on the Canadian side. Niagara Glen, which 
is north of the Whirlpool on the Canadian side of 
the Gorge, is a comparatively little known spot of 
surpassing beauty which the Canadian Government 
has made into a park, retaining all its wild impres- 
sive beauty. 

Other points of lesser interest about Buffalo are 
the Roycroft Shops at East Aurora, twenty miles 
south of the city, founded by the late Elbert Hub- 
bard, where a colony is developing the art of fine 
bookmaking together with artcraft in wood and 
metal. Further south ninety miles from Buffalo at 
the edge of the Appalachian chain is Chautauqua 
Lake and the Chautauqua Assembly grounds. To 
the east of Buffalo about the same distance is 
Letchworth Park, a magnificently forested state 
preserve by the falls of the Genesee River, where 
the Seneca Nation of Indians once had their Council 
House. To the east is Watkins Glen, another re- 
markably beautiful state park, and the Finger Lake 
region of New York with lakes Keuka, Seneca, Can- 
andagua, Cayuga with Cornell University on its 
southern shore, Oneida and Skeneatales. 

Delegates to the Buffalo Convention who are 
planning vacation trips to begin or end at the Buf- 
falo meeting should also keep in mind the splendid 
motor highways of New York State through the 
Adirondack and Catskill Mountains into New Eng- 
land; the Great Lakes trip from Duluth to Buffalo; 
and the trip across Lake Ontario through the Thou- 
sand Islands of the St. Lawrence River to Montreal, 
Quebec and the Saguenay district. 


Statler Hotel to the 
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Hotel Statler, Delaware Avenue and Mohawk 
Street. Rates: Single rooms, $4 to $6 per day; 
double rooms, $6 to $8 per day; double rooms with 
twin beds, $6.50 to $12 per day; double room with 
double and extra bed (for two or three persons), $7 
to $8.50 per day; parlor suites, $15 per day up. All 
rooms have tub and shower bath and outside loca- 
tion. 

Reservations and Hotel Information 


Requests for reservations and information con- 
cerning the Statler and other Buffalo hotels should 
be addressed to the secretary, William P. Mac- 
Cracken, Jr., 209 South La Salle Street, Chicago, Ill. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating (1) whether double or single 
room is wanted and if double the names of persons 
who will occupy it; (2) whether double or twin beds 
are preferred; (3) the approximate rate; (4) date 
of arrival, including definite information as to 
whether such arrival will be in the morning or 
evening; (5) whether upper or lower floor is pre- 
ferred. 

As space at the Statler Hotel will soon be ex- 
hausted, members are requested to specify second 
choice of hotel in making requests for reservations. 

Every effort will be made to comply with re- 
quests made, as far as available accommodations 


ARRANGEMENTS FOR BUFFALO MEETING 


(To be held at Buffalo, N. Y., August 31 and Sept. 1 and 2) 





will permit. Reservations should be made as early 


as possible. 
Reduced Rates for Buffalo Meeting 

The Individual Identification Certificate plan of 
securing ‘reduction of 25 per cent for the round 
trip to Buffalo has been authorized for all members 
and their dependents who desire to attend the 
Annual Meeting on August 31, September 1 and 2, 
or Section Meetings beginning with the Conference 
of Commissioners on Uniform State Laws, on Au 
gust 23. These certificates will be mailed to mem- 
bers with the Advance Program and Committee Re- 
ports on or about July 25. The presentation of the 
certificate at any railroad ticket office, regardless 
of the presentation of other such certificates, will 
enable members to secure tickets to Buffalo and 
return for fare and one-half. These tickets will go 
on sale on or about August 18, and the ticket pur 
chased will be good for return trip to point of origin, 
returning over the same route traveled in going to 
Buffalo, provided return trip is concluded within 
the time limit prescribed on railroad ticket. 

Summer tourist tickets on a lower basis than 
round trip identification certificate plan fares will 


be in effect from Arizona, California, Idaho, Nevada, 


Oregon and Washington. Tickets on sale daily 
from May 22 to September 30, inclusive, with return 
limit October 31, 1927. 


Additional Hotel Accommodations 


Dist. from With Bath Without Bath 

Hotel Hdq. Single Double Twin Beds Single Double Suites 
I Sas, 4p Chadebsss «odes 5 blocks $2.50 to $4.50 $4.50 to $6.50 $6.50 $= = ....eceeeee, $5.00 up 
EE NEGA ay abd eect enone 5 blocks 3.50 to 4.00 5.00 to 6.00 7.00 to $7.50 ............ $15.00 up 
ON EE Sere Cat te  tdstedediced. ckecetmeoden $2.50 to $4.00 $5.00 
RR Ea ee ere .11 blocks gt re ee $7.00 2.50 4.00 2 bedrooms 
Y. M. C. A. Men’s Hotel....... 1 block SRT ew atl goa SEY nocd cnteareacie td SaiNeaieibice once & 1 bath $7 
, a error 4 blocks 2.50 to 3.00 $5.00 to $6.00) ............  secceseseees $12.00 up 
eee 1% blocks 2.50 ES Ta ee eee oe $1.50 2.50 
CIE abies oc vow dawenceee ts 4 blocks 3.50 4.50 te oe 
BS Weis Gn bn cs +sweievpeeesess 2 blocks See ee ee Qe oe... ccddscs “akusnsedeees cng 
SONNE. 5 00.0 6 acccavenses: 12 blocks Furnished apartment $5.00 per day for 2 persons; $8.50 per day for four persons 
Buffalo: Athletic Club.......... 1 block A limited number of rooms for men are available at $4.50 per day. 


Professional Ethics and Home Brew 
(Press Dispatch) 

KANSAS CITY, May 18.—The manufacture and pos- 
session of liquor for personal use in the home is not a 
felony and cannot serve as ground for disbarment of an 
attorney, the United States Circuit Court of Appeals held 
in effect here’ yesterday in vacating a temporary disbar- 
ment order against Frank W. Bartos, a Nebraska lawyer. 

Bartos appealed from a three-year disbarment im- 
posed by the Nebraska Federal District Court for moral 
turptitude: and violation of his oath after he had pleaded 
guilty to the manufacture and possession of 700 quarts of 
home brew. He did not appeal from the conviction. 

The decision, written by Judge Robert E. Lewis of 
Denver and concurred in by Judges William S. Kenyon 
of Iowa and Jacob Trieber of Arkansas, declared Bartos 
had committed no felony and was guilty of no malpractice 
and that “a court has no regulatory power over the private 
life of a member of the bar.” 









Judicial Salary Increases in California 
(From the San Francisco Recorder) 

While the compensation of the Associate Justices oi 
the Supreme Court has been increased to $11,000 and that 
of the Justices of the District Courts of Appeal to $10,000 
the amount is not in shooting distance of what othe 
first-class States pay to the judges of their higher courts 
The action of the Legislature in fixing the salary of 
the Chief Justice at $12,000 is commendable and justifie 
by the added burden imposed upon that official by hi 
duties as chairman of the Judicial Council, but there, toc 
the salary allowed is wide of the mark and far below wha 
should have been allowed. The Legislature could very wel! 
have fixed the salaries of these justices at $14,000 and $15 
000, as originally provided, with a differential of $500 fx 
the Presiding Justices and $1,000 for the Chief Justice 
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PROPOSED REVISION OF ULTRA-VIRES DOCTRINE’ 





By Henry WINTHROP BALLANTINE 
Professor of Law, University of California 


HI ctrine of ultra vires had its origin in 
judicia tion from the fictional conception 


cor] I ns aS artincial persons, creatures 


{ the lav have n existence, powers or 
apacity except those granted by statute. Hence a 
mitract ma the name of the corporation for 
purposes not luded in the articles, although by 
iuthority the directors, and even with the 
onsent stockholders, has been keld by 
me « be attributable to the corpora- 
ion at a rine was not originated to ac- 
omplisl fashion the just protection of 
he legit ests and expectations of the vari- 
parts ned, such as the security of third 


ersons in 1 lealings with corporate representa- 
created, it is now 


es re een once 
»babl l nto the backs of the courts, like 
_ bad’s Old the Sea, not » be shaken off.”” 


The Con ttee on a Uniform Incorporation 
its 1 , ommissioners on Uniform 
924 included a provision, Section 





even, as tot ffect of ultra vires acts. This ninth 
tentative draft of a uniform incorporation act was 
he first to contain any provision with respect to 
the subject « tra vires. Since there is no other 
pic as to w the law is ina re unsatisfactory 

confused ¢ ition, it has seemed to the Com- 
mittee and iftsman, Professor R. S. Stevens 


of establishing uni- 
Section 
ative draft reads as follows: 
t é acit Authority.—Subdi- 

| | ration formed nder this Act shall be 
hall 1 to have the general capac- 

f a nat rson, provided vever, that the limits 
permissible f action shall be those defined and 
tricted by t ticl f incorporation and amendments 
f tl Act and of the other 


f Cornell, that the opportunity 


formity in tl field ought not to be lost 
t tl i 


Subdivi f any acts shall have been done by a 
poration it f its powers, the corporation's lack 
uired into collaterally, 
rporation might, at the 
I formed under this 
Act with pow t Any action by a corporation in excess 

ts powers n enjoined at the suit of any shareholder. 
he commissiot rporation of any act in excess of its 
‘ und for the forfeiture of the 
rporate exist th uit of the State, and the directors 

Mmeers engag such unauthorized corporate action 
' damage suffered 
reby nas I r by a shareholder in case it will 
tentl ft, Section nine, to be presented 
August, 1927, now 


sectior e Capa ma rporat futhorit 
\ ed under this Act 
rporatior t the time this Act took effect and 


*This art g published neurrently in 12 Cornell Law 


f 1. 2: Carpenter, Should the Doctrine of 
ltra Vires Be ! 92 83 Yale I J}. 49; Scarborough, 
\ n Private Contract (1928) 11 Ky. L. J. 197. 
See Stevens posal as to the dification and Restatement 
ltra } 36 Y I ] 21, 828 for original 
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of a class which might be formed under this Act, shall have 
the capacity to act possessed by natural persons, but such a 
corporation shall have authority to perform only such acts 
as are necessary or proper to accomplish its purposes and 
which are Not repugnant to law.” 

+ * > 

he companion section on constructive notice is Section 
8, “Purpose of Requiring Certam Papers to Be Filed.” This 
now reads as follows: 

“The filing of articles of incorporation, or amendments 
thereto, and of any other papers, pursuant to the provisions 
of this Act, shall not charge persons who deal with a corpora 
tion with notice of the contents thereof.” 

Since the Committee desires all the cooperation 
it can get to make the proposed Uniform Act meet 
the proper demands of present day business, a few 
comments will be submitted without any attempt 
to discuss the authorities. The effort to restore the 
law to realism on this subject is certainly a timely 
and courageous one and deserves vigorous support. 
The main criticism that suggests itself as to the 
proposed draft is that it fails to go far enough in 
indicating what practical legal consequences and 
changes are intended to be produced. It attempts 
to repeal an artificial theory or premise, that of 
limited capacity or powers, and to establish a 
theory of general capacity or powers. It provides 
that the corporation shall have authority only to 
act for the accomplishment of its corporate pur- 
poses, but fails to show for whose benefit the limita- 
tions upon such authority are imposed, or who can 
raise the question of lack of authority and when. 
What are the differences between limited capacity 
and limited authority to act? Will the establish- 
ment of the doctrine of general capacity destroy the 
doctrine of ultra vires in whole or in part? May 
executory or partly executed contracts be collater- 
ally attacked by either party? 

The theory of the draftsman evidently is that 
if we wipe out the two false premises of limited 
capacity and constructive notice we shall leave the 
courts sufficiently free so that they can work out 
for themselves a reasonable and uniform doctrine 
of ultra vires without statutory guidance other than 
that which might be furnished by a restatement of 
the law by the American Law Institute’ 

It is, in brief, the view of the present writer 
that the law on this topic cannot be expressed in 
terms of capacity or incapacity. It is equally a fic- 
tion to say that a corporation has certain powers 
only, or all the powers of an individual. The ques 
tion remains, by what principle or rule is it possible 
to ascertain whether a transaction is to be attrib- 
uted to the corporation, Neither in a practical 
sense is it a question of the “authority” of the 
corporation, but rather of the authority of the di 
rectors to bind the corporation with or without the 
consent of the stockholders. The corporation by 
legal fiction is deemed to have certain powers, but 
a corporation car act only by having the acts of 
officers and agents ascribed to it. The practical 
question then is not what power or capacity or au- 
thority has the state granted to an imaginary per 
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son, but rather what authority has the group of 
stockholders granted to their representatives, the 
directors, to do business on their behalf, 

The result is that in general the objects and 
purposes clause of the articles should operate 
simply like by-laws or articles of partnership, as 
limitations on the actual authority of the directors 
and officers to bind the corporation, but not upon 
their ostensible or apparent authority, unless rea- 
sonably to be inferred or actually known, Their 
ostensible authority to bind the corporation would 
then depend upon the nature of the business, bank- 
ing, insurance, etc., according to the actual course 
in which it is carried on by similar concerns, or 
by that concern, very much as in the case ot 
partnerships.‘ 

Canada, like England, has two kinds of cor- 
porations, those created by letters patent or execu- 
tive grant which are given the general capacity 
possessed by corporations created by royal charter, 
and those created with the limited capacity of statu- 
tory corporations. Some Provincial Companies 
Acts have been amended to extend to all corpora- 
tions “the general capacity which the common law 
ordinarily attached to corporations created by 
charter.” The effect of this grant of general capac- 
ity seems to be still more or less unsettled.° 

Under the general capacity doctrine could a 
corporation incorporated say for the purpose of 
carrying on the sole business of mining lawfully 
carry on the business of butchering also? The gen- 
eral capacity doctrine does not mean that the direc 
tors may divert the capital of the corporation to 
unauthoried purposes or that shareholders have no 
control over the nature of the business which the 
directors may carry on. Even if we accept or enact 
the general capacity doctrine, there is still the ques- 
tion of agency as in the case of an individual or 
partnership. If contracts or conveyances are at- 
tempted outside the scope of the agency of the 
directors, actual or apparent, they may be enjoined. 
The general capacity doctrine means that the law 
may attribute to the corporation such rights and 
liabilities as its agents may be deemed authorized 
to acquire or incur in its behalf as in the case of 
an individual or partnership principal. 

It may sound radical and revolutionary to pro- 
pose that the objects clause of the articles should 
operate with no more effect than by-laws. But is 
not that exactly what the learned draftsmen are 
driving at in removing the doctrine of special 
capacity? The Ohio Act drafted by a committee of 
the Ohio Bar Association with the advice of Pro- 
fessor Stevens and much expert assistance, and 
recently adopted, seems to carry out this idea ex- 
plicitly. It follows the Uniform Act but in Section 
eight adds these two clauses: 

“The articles of incorporation shall constitute an agree- 
ment by the directors and officers with the corporation that 
they will confine the acts of the corporation to those acts 


4. See Uniform Partnershi; Act, Sec 9 The act of every 
partner for anparently carryine on in the sual wav the hw ss of 
partnership binds the partnership unless the partner so acting has in 


fact no authority so to act, and the person with whom he is dealing 
has knowledge of the fact that he has no such authority No act of a 
partner in contravention of a restriction on his authority shall bind 


the partnership to persons having knowledge of the restriction No 
act im contravention of any igreement het weer the pertners done 
rightfully without the consent of all Sex 18(h) See Rianhard 


v. Hovev, 18 Ohio 800 (1844) 
f Fdwards v. Blackmore, 42 Ont. I Re] 105, 42 Dom. L. Rep 
280 (1918) Thomson, The Doctrine f Ultra Vires (1920) 40 Can 
. T. 998: Thomson, Joint Stock Companies (1922) 42 Can. I T 
148, 245, 202-361: Garrett 1922), 42 Can. I | 433, 466, 478 7 
Proc. Can. Rar Ass'n. 382 (1922); 7 fhid. 176 (1925); Gurd (1924) 
2 Can. Bar Rev. 485, 488 


which are authorized by the statements of purposes and within 


such limitations and restrictions as may be imposed by the 


articles. 

“No limitations on the exercise of the authority of the 
corporation shall be asserted in any action between the cor- 
poration and any person, except by or on behalf of the cor- 
poration against a director or officer or a person having 
actual knowledge of such limitation.” 

The theory underlying this moderrized Ohio 
corporation act is simply that the corporation is 
the result of an agreement among the parties who 
organized it and are conducting it, subject to proper 
supervision in the interests of the public.’ Limita- 
tions of authority contained in the articles are bind- 
ing upon the directors and the officers of the cor 
poration and persons dealing with the corporation 
with knowledge thereof. The statement of “pur- 
poses” in the articles is binding to this extent. But 
the objects and powers clauses are merely directions 
by the shareholders to their agents intended to 
govern them in conducting the corporation’s busi 
ness. Those limitations cannot be asserted to 
invalidate transactions with the corporation except 
where the rules of agency permit.’ The burden of 
proof would no doubt be on the corporation to prove 
that anyone contracting with it was aware of the 
limitations. A contract might doubtless be ratified 
by the corporation though both the corporate agent 
and the third party knew when it was made that 
the transaction would be ultra vires. The third 
party could withdraw prior to ratification. 

The distinction sometimes drawn between acts 
or contracts in abuse or excess of granted powers 
and acts in reference to a subject lying entirely be- 
yond the range of objects of the corporation has 
been criticized.* In either case the contract is 
authorized or not authorized by the charter. In 
either the contract is equally within any supposed 
common law or statutory prohibition against all 
unauthorized corporate action. There may, how- 
ever, well be apparent authority or estoppel in one 
case where there would not be in the other. A 
corporation should be bound by the acts of its 
agents though unauthorized and in excess of the 
corporate purposes as against a party who was en 
titled to assume that the agents acted within the 
authority conferred upon them.’ 

If the third party trusting to the ostensible au- 
thority of corporate officers, held out by the cor 
poration to the public as worthy of credit and 
confidence, contracts or changes his position im 
reliance upon this appearance, the corporation 
should be estopped to plead its own want ol 
“power” or the lack of authority of the officer to 
bind it. The proposition amounts to this: That 
a person dealing with a corporate officer may ordi 
narily rely on the implied representation that an 
officer accredited by the directors is acting within 
the scope of the corporate business, unless there is 
good reason to suppose otherwise. This is particu 
larly the case if the contract pertains to the usual 
»“d ordinary business carried on by that corpora 
tion, and such a contract might not under all cir 
cumstances be beyond the authority conferred by 
the articles. But if the transaction is manifestly 


6 See Report of the Committee of the Ol Rar Assn., Dex 


28, 1926, at 5, 30 


7. See discussion as to by-laws in Putnam v. Ensign Oil ¢ 272 
Pa. 201, 307, 116 Atl. 285, 287 (1922) 

8. 2 Morawetz, Corporations (2nd ed. 188¢ Sees 04-706 
Fletcher, Corporations (1917), Secs. 1598.1600 

9. Monument Nat. Bank v. Globe Works, 101 Mass 7. 3 An 
Rep. 322 (1869), 3 Fletcher, Corporations (1917), Secs. 1591-1597 

















AMD AED ee 


a 


ene a 


the 





exigen¢ 


fe1 e other hand might be 


‘ ‘ na +? heinog 
and ha eing 


Lé usiness of the corporation 
the officer acts at his peril’® 
cannot 
charters of 
e each contract is made. The 
record like 
“Tf the law 
with the cor- 
the 
the 
The 
often 
records Indeed, in 
made if de- 


ness, business 


men 


1e the 


a matter private 
rship. 
deal 
lia vith and understand 
nt is unreasonable and 
intment. 


; MT 
»« 


nea to ¢ A})} 


é rdinary business alone will 


the 


persons 


between 
third 
some 


ckholders and of 
corporatiol In 
vided that limitations of 
rainst third persons acting 


loreign 


ficult to find a solution which 
ete security of the stockholders 
persons, without requiring of 
ition into the prob- 

powers.** 
ltra vires trans- 
vens shows,'* is concerned 
ultra 
re wholly or partly execu- 
to plead ultra vires 
etent benefits of performance may 
ytion or ratifi- 
parent 
vires contract may 

certain ) 


rising out ot 


x1 i species ot a loy 

t. Under the ay agency 
cases Ol 
he apparent scope of the au- 
conveyance 
subject to 
and 
unsupported by 


An executed 


xcept rotected | y ratincation es- 


than ordi- 
that the corporfa- 
Stockhold- 
position of 
ipals and pro- 
1 and business 
rect control of the proper officers 


, _" ‘ re something more 


are more in the 


ym pal e law may therefore more easily 


ificat rol silent acquiescence than in 


ual principal and impose a 


on st ers to inquire as to the conduct 


train such con- 
69 Neb. 220, 95 


2 M Bar Bull 


M re Southern R way ( 

New 
with 
treatise 


] sa “A traveler from 
sh himself 


t study a 





Laws (19 


ProposED REVISION OF ULTRA VirEs DocTRINE 

































































duct if improper or unauthorized because outside 
the scope of the specified corporate business."* 

The Vermont statute,"® the only one on ultra 
vires beside the new Ohio act, goes to the extent 
of declaring that any act done in behalf of a cor- 
poration, authorized or ratified by the directors, 
shall be regarded as the act of the corporation and 
the corporation shall be liable therefor, even if such 
act was not necessary or proper to accomplish its 
purposes to the same extent as if the act had been 
necessary or proper. That is, the corporation will 
be bound if the act is within the apparent scope of 
the authority conferred upon them. No doubt the 
same force would be given the articles as to the 
by-laws, and third persons who join with delinquent 
officers in violating known limitations could not 
enforce their agreements.*® 


The Big Estate Gathered by an Ohio Lawyer 
(From the Ohio Bar Bulletin) 


The estate of the late Lawrence Maxwell, Jr., a life-long 
member of the Cincinnati Bar, has been appraised for inherit 
ance tax purposes at $2,806,612.10. This means that he was 
probably the most wealthy attorney in Ohio, and also one of 
the very few in the entire country to accumulate so large a 
fortune by strict attention to the practice of the law aided by 
natural increase from the annual returns and the rise in value 
of well chosen securities, purchased with his earnings. 

Born in Glasgow, Scotland in 1853, he graduated from the 
Cincinnati Law School in 1875, and for the fifty years follow- 
ing was at his desk or in the court room throughout the day 
and often into the night buried in the exacting tasks of a hard- 
working lawyer. There was only one intermission, when he 
served as Solicitor General for two years under Grover Cleve 


land, and that did not take him out of the law. His pride 
was in his profession. There was nothing to suggest the 
gathering of a fortune. While every one knew he was 


receiving large fees and many of them, very few supposed his 
estate would run over half a million. In his early career he 
pieced out a young lawyer’s slender income by playing the 
organ in different churches. But to unusual gifts and the 
capacity for much hard work he added thrift. His confiden 
tial relation to many corporations gave him a knowledge of 
the drift of things. He bought what he could of high class 
securities and put them away, and his business vision led him, 
on occasion, to accept the securities in some growing corpora- 
tion as his fee (which was not likely to be small) for helping 
them over a hard place, and time proved in such case that 
what he received was better than money. His diversion was 
music, and no one person did more for the Cincinnati Musical 
Festivals. His will divides his estate between his widow and 
two daughters 


Review of Recent Supreme Court 
Decisions 
(Continued from page 318) 


from the gross profits of an earlier period an estimated 
expense of doing business, Damages are not rendered 
uncertain because they cannot be calculated with absolute 
exactness. It is sufficient if a reasonable basis of compu- 
tation is afforded, although the result be only approxi 
mate.” This, we think, was a correct statement of the 
applicable rules of law. Furthermore, a defendant whose 
wrongful conduct has rendered difficult the ascertainment 
of the precise damages suffered by the plaintiff, is not 
entitled to complain that they cannot be measured with 
the same exactness and precision as would otherwise be 
possible 
Mr. John W. Davis argued the case for the plain- 
tiff in error and Mr. Daniel MacDougall for the de- 
fendant in error. 
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THE FIGHT FOR A NON-POLITICAL 
JUDICIARY 

The recent judicial election in Chicago 
and Cook County has aspects worth the at 
tention of the Bar, particularly in large 
communities where the Bar Association 
fight to divorce the judiciary from politics 
must constantly be carried on. 

Yielding to the public sentiment that is 
continually growing stronger in that com 
munity, the party “bosses,” who control the 
judicial conventions, assured the representa 
tives of the Chicago Bar Association that no 
raid on the Bench (such as was threatened 
but defeated by the Bar six years ago) would 
be permitted, and that they would renomi 
nate the sitting‘ judges, thus insuring the 
public the benefit of their experience and 
tested ability. This expectation was in fact 
realized in the case of sixteen of the Circuit 
Court judges, who were placed on what is 
known as the “coalition” ticket. But the 
pressure of politics was too strong to permit 
them to make the full and necessary conces 
sion to public interest. There were some 
“deserving” workers who needed to be pro- 
vided for. Three of the sitting judges, there 
fore, were omitted from the “coalition” 
ticket to make room for three men favored 
by the politicians. Two of the judges were 
at the time serving on the Appellate Court by 
appointment of the Supreme Court. 

Such omission, and for political reasons 
which were sufficiently obvious and which 
threatened the sound principle of retaining 
judicial experience and ability on the bench 
wherever possible, naturally roused the in- 
dignation of the Bar. The Chicago Bar As- 


sociation took prompt steps to ascertain the 
opinion of its membership as to the ticket 
which the “bosses” had agreed on. A Bar 
primary was held, which resulted in a de- 
cisive demonstration that the membership 
favored the sitting judges and repudiated the 
political traffic with judgeships reminiscent 
of other days. Thus authorized, the officials 
of the Association took steps to support the 
independent candidacy of the three judges 
who had been left off the “coalition” ticket. 
The election came so soon after the judicial 
conventions that little time was left for or 
ganizing and conducting an active cam 
paign. In fact, the independents had only 
three days in which to secure the many thou- 
sands of signers to the petitions necessary to 
enable them to secure a place on the ballot. 
But the petitions were secured in spite of that 
and the campaign was begun and waged 
with the aid of certain public spirited news 
papers. 

The election returns showed an ex 
tremely light vote. Only 300,000 were cast 
as against about a million cast at the preced 
ing mayoralty contest. The combined politi 
cal parties cast roughly 200,000 of this total 
for the “coalition” ticket, while the independ 


100,000 for the three 


ents cast roughly 
judges who had been set aside by the 
“bosses.” This result may appear sufh- 


ciently discouraging to the advocates of a 
judiciary selected on non-political considera 
tions. But a little examination of the vote 
and the circumstances of the campaign sug 
gests a different conclusion. 

The vote for the men chosen by the 
“bosses” represents the vote not of one but 
of two political parties. The independent 
ticket therefore polled as many votes as 
either the Republican or the Democratic 
party at this particular election. For a move- 
ment with only a few days to start and de 
velop in, that is certainly a notable achieve- 
ment. It bears striking witness to the 
strength of the sentiment in favor of an in- 
dependent judiciary. Such a result, in brief, 
justifies the conclusion that as far as public 
sentiment was concerned, the work of the 
Chicago Bar Association was well done. By 
its appeal to the conscience of the voters, by 
its utilization of all the agencies of publicity 
that could be secured, it had convinced the 
voters who were open to conviction of the 
righteousness of its cause. 

Unfortunately more than conviction is 
required. The voters must be gotten to the 


polls. For that a precinct organization 1s 
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organization that will check 
ters, phone and zo for the lag- 
t they come out on election day. 

no time for that in this case. 
Had there been time for such an organiza 
tion and had the Association carried out that 
the ipaign as well as it did the pre- 
the voters of the 


necessary 
up on the 
gards, set 


And there 


part of 
liminary p 
rightfulness 


f convincing 
the cause it was espousing, 


there is every reason to believe the move 
ment would have been successful. Indeed 
there are experienced observers who main 
tain that the campaign had been waged 


ely and vigorously even in the 
owed—if a good many lawyers 
izens had not too hastily as 
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short time al 
and good 


sumed that the success of the whole “coali 
tion ticket” was a foregone conclusion—the 
political fa ites could have been beaten 
even under the unfavorable conditions of 


this electior 
The prompt and unequivocal action of 
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GRESHAM’S LAW AND PUBLIC 
OPINION 

men and young women who 
become lawyers must re- 
member that the profession is judged from 
he poorest rather than from the best law- 
This statement is taken from an ad- 
of Chief Justice Marshall of the Su- 
rreme Court Ohio to the law students of 
the Universit ; It is unfortu 


“You your 


ire studying 


ers.” 


iress 


f Cincinnati 


nately too true as far as the great mass of 
people are concerned. 

There seems to be a sort of Gresham’s 
law at work in public opinion as well as in 
the realm of currency. The cheaper money 
drives out the better, the cheaper type of 
lawyer, doctor and even politician tends to 
drive the better sort from the view of the 
general public and to furnish the standard 
of public opinion with regard to the profes 
sion as a whole. The great lawyers are prin 
cipally great to the lawyers themselves. The 
public as a rule hears little of them unless 
they happen to be statesmen, and even if it 
does at the time, has no particularly com 
pelling reason to preserve the memory of 
their greatness. It forms its opinion in the 
main from what it sees of the operations of 
lawyers principally in the lower courts, from 
what it reads of the antics of various attor- 
neys in the daily press, from what it hears 
of professional misconduct in some indivi 
dual cases, to the exclusion of all considera 
tion of the conduct of the overwhelming ma 
jority of the profession. 

This tendency of the public so to judge 
the professien from its poorest members ren 
ders it all the more necessary for the profes 
sion to see that proper standards of compe 
tency and discipline are established and 
maintained. The better members of the pro- 
fession cannot content themselves with the 
assurance that, no matter what others may 
do, their skirts are clear of the least unethi 
cal conduct. The opinion reached by the 
great mass of people from the poorer mem- 
bers is applied to the profession as a whole, 
and in the interest of the better administra 
tion of justice in which cooperation of the 
public is so greatly involved, it is necessary 
that this opinion should be favorable. Law 
vers may resent this tendency but they can 
not afford to ignore it. It may be unjust, but 
it is a fact which must be faced and dealt 
with by measures for maintaining the gen 
eral standards of the Bar through all ranks 
of the profession. 

LORD CHIEF JUSTICE TO ATTEND 
ANNUAL MEETING 

The Lord Chief Justice of England, 
Lord Hewart of Bury, has accepted an invi- 
tation to attend the annual meeting in Buf 
falo, and will there deliver an address. The 
presence of this distinguished visitor will 
add a special interest to the meeting and 
will serve further to emphasize the entente 
cordiale which exists between the English 
and American Bars. 
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ANTI-TRUST LAWS AND THE FEDERAL TRADE 


COMMISSION: 


1914-1926 








State of Mind Which Produced Federal Trade Commission Act and Clayton Act and Later 
Shaped Commission’s Course—Spirited Repulse of Various Efforts of Trade Commis 


sion by the Courts—Reversal of Public Opinion and Rejection of Ideas 
Which Produced Atmosphere and Anti-Trust Legislation of 1914 


—Present Ascendancy of Courts and Legal Tradition* 





EMOTE as 1914 now seems, when measured 
by the obliterating and transforming events 
of the Great War, it seems even more remote 
from the present day when we recall that, through- 
out most of that historic year, the national Admin- 
istration and the Sixty-third Congress were chiefly 
occupied in formulating, drafting, revising, adopting 
and enacting into law an ambitious program of anti- 
trust legislation. 

When Congress adjourned in the fall of 1914 
it left on the statute books, among other anti-trust 
legislation, these three laws: 

First: The Sherman Act, passed in 1890. 

Second: The Federal Trade Commission Act 
passed by the Sixty-third Congress in 1914. 

Third: The Clayton Act, also passed by the 
Sixty-third Congress in 1914. 

In the peacefulness of this placid Coolidge era 
it is difficult to bring back to memory the state of 
mind that produced the Federal Trade Commission 
Act and the Clayton Act, and later shaped the 
Commission’s course. 

In May, 1911, in the Standard Oil and the 
American Tobacco cases, the Supreme Court of the 
United States, by a sharply divided vote, decided 
that the “rule of reason” must govern in constru- 
ing and applying the Sherman Act. 

Rejecting so much of the language and reason- 
ing in its previous decisions as had previously been 
accepted as committing the Supreme Court to a lit- 
eral construction of the Sherman Act, the Supreme 
Court in these two decisions declared that: 

“Tudgment must in every case be called into play in order 
to determine whether a particular act is embraced within the 


statutory classes, and whether if the act is within such classes 
its nature or effect causes it to be a restraint of trade within 


the intendment of the act.” 

“As the statute had not defined the words restraint of 
trade, it became necessary to construe those words, a duty 
which could only be discharged by a resort to reason.” 

These words are today hardly fifteen years old, 
but already they have become legal commonplaces. 

So generally, indeed, are they now accepted that, 
re-read today, the highest emotion they stir is a 
mild thrill to the sonority of Chief Justice White's 
prose style. Great music is like that. Beethoven 
and Wagner, and Brahms are heard today with 
rapturous assent. But when they were first heard 
so discordant did they sound that their first audi- 


*Address delivered hefore the Association of the Bar of the City 


of New York on Thursday, Dec. 2, 1926 


By GIiLtBert H. MontTAGUE 
Member of the New York Bar 








ences loudly rebelled and protested against them 
Not more loudly, however, nor with any more ve 
hement protestation, than did the political leaders 
business leaders, lawyers and economists, who, from 
1911 to 1914, railed against this “rule of reason.” 

The Senate Interstate Commerce Commit- 
tee, of which Senator Cummins, a moderate Re- 
publican, was chairman, held hearings throughout 
1911 and 1912, and after considerable deliberation 
made a report in 1913 in which it denounced the 
“rule of reason” as judicial usurpation. 

Speaking in 1912 from the same platform with 
President Taft and Attorney General Wickersham 
one of the leaders of the New York bar declared: 

“IT defy anybody to read the sixteen thousand words of 
the Tobacco Trust and Standard Oil decisions and form even 
a vague idea of what is a reasonable restraint or what is un- 
reasonable.” 

This faithfully represented the sincere and 
intense belief, from 1911 to 1914, of most of the 
political leaders, business leaders, lawyers and econ- 
omists of the country, conservatives as well as radi 
cals, irrespective of party affiliations, and regard 
less of whether they favored greater or less severity 
in the Government regulation of business. 

Some, like Senator Cummins, believed that the 
“rule of reason” narrowed the Sherman Act too 
much. 

Some, like the speaker last quoted, feared that 
the “rule of reason” left the Sherman Act ‘too dan 
gerously broad. 

All, with few exceptions, were deeply distrust 
ful of the prospect held out by the Sherman Act 
under the “rule of reason,” and this distrust con 
tributed to the widespread agitation for popular 
referendum of judicial decisions and recall of judges 
that ex-President Roosevelt sponsored throughout 
this period. 

As to what was needed, in supplement or 1 
substitution of the “rule of reason” and the Sher 
man Act, there was considerable disagreement 
among the critics. 

Many conservatives, and most radicals, advo 
cated legislation that would catalogue specific trans 
actions which should ipso facto constitute viola 
tions of the anti-trust laws. 

Most conservatives, and many radicals, advo 
cated in addition some kind of bureau or commis 
sion, in which should be vested, instead of in the 
courts, power to interpret and to entorce some 0! 
all of the anti-trust laws. 
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Som Senator Cummins and Senator New- 
lands, vl ed that the “rule of reason” had 
fatally weakens the Sherman Act, favored such 
a bureau o1 ission on the ground that it would 
enforce the ti-trust laws more extensively and 
effectivel t would the courts 

Other judge Gary, Mr. Perkins, Mr. Stet- 
son, Mr. M etz and Mr. Low, who feared that 
the “rule of n” had perilously broadened the 
Sherman A ged such a bureau or commission 

th a give administrative rulings, in 





t in advance, regarding particu- 
lar transact hat might be submitted to it, and 
us obviate icertainty of the anti-trust laws 

Here again, one of the authorities already 

quoted truly essed the preponderance of opin- 
n, from 1911 to 1914, of conservatives as well as 
tical . 

I et ged into a fathomless morass 
legal te gal tec alitic until no business man 
ws what at ble restraint of trade is. The Courts do 
andi 

The aig 1912 opened with 

| e as sean 

Ex-Pres Roosevelt’s secession from the 

Republic gorous campaign for 
the preside n the Progressive platform and 
vith politic ge which Mr. Wilson, the Dem- 
itic n ntinually accused of being sym- 
ithetic t t ts.” made this one of the most 
icturesque ons in American history. 
Thess é dominant issues, throughout 
the campaig! these issues Mr. Wilson de- 
ited most of ttention, and on them he and 
he Sixty-thir ‘ gress were elected in Novem- 
er, 1912 
How Pt ent Wilson and the Sixty-third 
Congress, in January, 1914, set about the task of 
ormulating tl lis, which after many redrafts and 
revisions al nged debate in the Senate took 
| nal form al 1m¢ law. i! the fall of 1914, as 
the Feder nmission Act and the Clay- 
n Act, and the proposal for a Commission 
expanded, dur this period, from very modest be- 
ginnings the extensive proportions finally out- 
ned in the Federal Trade Commission Act, and 
v the } spec defining transac- 
is tha Fact stitute violations of 
he anti-trust | shrank, during this period, from 
long list lv itemized transactions to the 
rt list of guously described transactions 
at finally w et forth in the Clayton Act, has 
been ex lsewhere. along with other pro- 
ions and aspect f these Acts, and need not here 
epeate 

Ex-Pre » 1914 as Kent Professor 
Law at Ya niversity From May, 1911, when 

e Supre st announced the “rule of 
1913, when he retired from 

e preside from politics, President Taft 
pract pport outside his own Cabinet 
defended 1 ule of reason” against the at 
ks made wy it from every side, by conserva- 
es and by 1 s, by Republicans, by Progress- 
and | de : Ex-President Taft, there- 

re. was not a lly disinterested observer when, 
1914, a few wv before the Federal Trade Com- 

i Act the Clayton Act had assumed 

final shape 1 become law, he commented 

en ] he clash of opinion, and 


the ferment of ideas that culminated in these two 
statutes: 

“The phrase ‘rule of reason’ brought out the condemna- 
tion of everybody of demagogic tendencies prominent in poli- 
tics, and evoked from statesmen of little general information 
and less law, proposals to amend the statute, ‘to put teeth’ into 
it, and to eliminate from the power of the court the right to 
use of the rule of reason in the construction and application 
of the anti-trust law. Were it not for the then hysterical 
condition of the public mind, the futility and manifest absurd- 
ity of such a proposition, which its very words necessarily 
implied, would have aroused the sense of humor of the Ameri- 
can people.” 

Up to November, 1926, the Federal Trade Com 
mission completed 1370 proceedings. 

These proceedings charged “unfair methods of 
competition” under Section 5 of the Federal Trade 
Commission Act, unlawful “price discriminations” 
under Section 2 of the Clayton Act, unlawful “tying 
contracts” under Section 3 of the Clayton Act, and 
unlawful acquisition of stock control in competing 
companies under Section 7 of the Clayton Act. 

These proceedings dealt with resale price 
agreements, “co-operative methods” of resale price 
maintenance, less than cost selling, price discrim- 
ination, basing point price systems, discriminations 
based on trade status, guaranty against price de- 
cline, coercive action by trade associations and 
trade combinations, disparagement of competitors, 
espionage, enticement of employees, exclusive 
dealer arrangements, tying contracts, acquisition of 
stock control in competing companies, acquisition 
of assets of competing companies, misbranding, de- 
ceptive advertising, misrepresentation of trade 
status, misrepresentation of origin, false packaging, 
lotteries, misrepresentation regarding quality, con- 
dition or value of goods, trade name simulation, 
trademark simulation and commercial bribery. 

Of these proceedings about 36 per cent were 
discontinued or dismissed by the Commission it 
self, about 51 per cent resulted in orders to “cease 
and desist” that were acquiesced in by the respon 
dents, and about 5% per cent resulted in orders to 
“cease and desist” that were later reviewed by the 
Circuit Court of Appeals or by the Supreme Court 

These courts thus far have affirmed, in whole 
or in part, about as frequently as they have set 
aside, the Commission’s orders, the percentages be 
ing, respectively, a little less than 2% per cent, and 
a little over 2% per cent of the 1370 proceedings 
which the Commission completed up to November 
1926. 

“Unfair methods of competition,” said the Su- 
preme Court, in the first case that came before it 
under the Federal Trade Commission Act, “are not 
defined by the statute and their exact meaning is 
in dispute. It is for the courts, not the Commis- 
sion, ultimately to determine as matter of law what 
they include.” 

This was early warning to the Commission that 
whether a practice is, or is not, an “unfair method 
of competition” is a question that must always be 
determined by the legal standards of the courts, 
rather than by the economic views of the Commis 
sion. 

What these legal standards are was stated in 
this early Supreme Court decision. 

“Unfair methods of competition,” therefore, in 
clude competitive practices falling within the Sher- 
man Act, and such other competitive practices, ly 
ing outside the Sherman Act, as according to the 
legal standards of the courts are “against public 
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policy because of their dangerous tendency to un- 
duly hinder competition or create a monopoly” or 
have been “heretofore regarded as opposed to good 
morals because characterized by deception, bad 
faith, fraud or oppression.” 

Here is a veritable empire of jurisdiction, and 
to the extent that the Commission has confined it- 
self to it, the Supreme Court and the various Cir- 
cuit Courts of Appeals have consistently sustained 
the Commission's jurisdiction. 

Thus the courts have upheld orders by the 
Commission to “cease and desist” from 

Agreements and “cooperative methods” between manufac 
turers and their customers to prevent “price cutting” and to 
maintain resale prices. . ei. 

Agreements and coercive measures by trade associations 
and trade combinations to prevent their members or other 
parties from dealing with unapproved parties. 

Agreements and arrangements by which manufacturers 
tend to restrain their customers from dealing with competi- 
tors of the manufacturer 

Holding stock control of competing companies in violation 
of Section 7 of the Clayton Act. 

Untruthful or misleading representations and advertising 
that deceives the consuming public, even though persons in the 
trade are not deceived. 

Wide as was the jurisdiction which the courts 
conceded to the Commission in these cases, the 
Commission during its first ten years persistently 
tried to induce the courts to stretch their definition 
of “unfair methods of competition” so as to conform 
to the Commission’s economic views, and to enlarge 
the Commission's already wide jurisdiction. 

In this effort, the Commission tried unsuccess 
fully to sustain in the courts orders by the Com- 
mission which forbade, as “unfair methods of com- 
petition” : 

Leases of gasoline pumps to retailers, at nominal rental, 
for gasoline purchased solely from the lessor, where neither 
the leases nor the circumstances of the business restricted the 
retailers from buying or dealing in gasoline sold by others, on 
the ground that “the furnishing of such equipment required 
a large capital investment and . .. many competitors of re 
spondents were financially unable to do that same sort of 
thing” and that “the contract for an outfit has the effect of 
tying the retailer to the products of the one wholesaler so long 
as one outfit meets the local demand.” 

The engagement of competent agents obligated to devote 
their time and attention to developing the principal's business, 
to the exclusion of all others. 

Gifts of premiums, by manufacturer to his retailers’ sales 
men, given with the retailers’ knowledge and consent, for the 
purpose of inducing the retailers’ salesmen to push the retail- 
ers’ sale of the manufacturer's goods, on the ground that this 
creates “some special interest in a clerk which is undisclosed 
to the buying public.” 

The refusal by a single wholesaler to purchase from a 
manufacturer, unless the manufacturer discontinues selling to 
this wholesaler’s competitor, although there were “no elements 
of monopoly or oppression . no dominant control of the 
grocery trade, and competition . is on equal terms.” 

_ The refusal by a single manufacturer to allow wholesale 
discounts to a mutual or cooperative corporation organized and 
owned by retailers, although the manufacturer had no monop 
oly in his line of business nor “the ability or intent to acquire 
one,” but merely sold his “own products in the ordinary course 
without deception, misrepresentation, or oppression, and at fair 
prices, to purchasers willing to take them upon terms openly 
announced.” 

The refusal by a single manufacturer, who sells on a sys 
tem of graduate quantity discounts, to allow groups of his 
customers to pool their purchases for the purpose of comput- 
ing a higher discount, although the manufacturer had no 
“monopoly or control,” and did not “injure its competitors or 
restrain trade among them,” and “no conspiracy is alleged or 
proven.” 

“The holding of assets of competing companies.” 

Sections 7 and 11 of the Clayton Act empower 
the Commission to order corporations to “cease and 
desist” from holding stock control in competing 


companies. In several such cases, where the Com- 
mission had delayed action until such stock acqui- 
sitions had been followed by the acquisition of -as- 
sets, the Commission unsuccessfully tried to sustain 
orders directing not only the retransfer of stock but 
also the retransfer of assets. 

During this period, the Commission also tried 
unsuccessfully to obtain court acceptance for its 
view that the Commission’s power, under other sec- 
tions of the Federal Trade Commission Act, to ob- 
tain information and access to documents extended 
to intrastate matters as well as interstate commerce, 
and to corporations against which no violation of 
the Federal Trade Commission Act or the anti-trust 
laws had been charged, and was unlimited as re- 
gards corporations against which such charges had 
been made. 

Why, during its first ten years, did the Com- 
mission persist in this course. 

Human institutions must work in atmosphere 
not vacuum, and this Commission began work in 
the extraordinary atmosphere created by the march 
of events, the clash of opinion, and the ferment of 
ideas that produced the anti-trust legislation of 
1914. This atmosphere, more than anything else, 
seems responsible for the course that the Commis- 
sion took from 1915 to 1925. 

What this atmosphere was President Wilson 
himself has shown in The New Freedom. which he 
published in 1913. 

“Nobody can fail,” President Wilson declared. 
“to observe that any man who tries to set himself 
up in competition with any process of manufacture 
which has been taken under the control of large 
combinations of capital will presently find himself 
either squeezed out or obliged to sell and allow 
himself to be absorbed.” 

“The present organization of business 
was meant to shut out beginners, to prevent new 
entries in the race, to prevent the building up of 
competitive enterprises that would interfere with 
the monopolies which the great trusts have 
built up.” 

“The big trusts, the big combinations,” said 
President Wilson, “are the most wasteful, the most 
uneconomical, and after they pass a certain size, 
the most inefficient, way of conducting the indus- 
tries of the country.” 

“We are in a temper,” President Wilson ex- 

claimed, “to reconstruct economic society. 
I doubt if any age was ever more conscious of its 
task, or more unanimously desirous of radical and 
extended changes in its economic and _ political 
practice.” 

To the newly created Federal Trade Commis- 
sion, without traditions, and charged with the novel, 
undefined duty of preventing “unfair methods of 
competition,” it must have seemed very natural to 
assume that the election of 1912 was an emphatic 
endorsement of President Wilson's attitude toward 
business, and that the anti-trust legislation of 1914 
was simply the machinery for giving governmental 
expression to this attitude, and that the Commission 
was, therefore, under a direct popular mandate to 
maintain this attitude toward business, and to break 
with tradition, especially tradition as theretofore es 
tablished by the courts in Sherman Act cases, and 
to prevent as “unfair methods of competition” prac 
tices that did not conform to the Commission’s ec 
nomic views. 
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prohibitions of the statute.” 
Conservatives saw that the 

prevented the Sherman Act from 


“rule of reason” 


“destroying all liberty of contract and all substantial right to 
trade, and thus causing the act to be at war with itself by anni- 
hilating the fundamental right of freedom to trade, which on 
the very face of the act, it was enacted to preserve.” 

Long before the latest of these decisions was 
rendered, the ideas that produced the atmosphere 
and anti-trust legislation of 1914 had been dissi- 
pated, the agitation for popular referendum of judi 
cial decisions and judicial recall of judges had sub- 
sided, and the Supreme Court had won general 
popular approval for the “rule of reason” and the 
Supreme Court’s handling of anti-trust problems 

Price fixing agreements and understandings 
have been so frequent among trade association 
members, and have so often been proved in prosecu- 
tions under the Sherman Act, that the courts early 
came to regard with suspicion all trade association 
activities that furnish opportunity and temptation 
for such arrangements. 

Later the Supreme Court reviewed two cases 
where manufacturers in other lines had regularly 
exchanged, and discussed at association meetings, 
information regarding stocks on hand, production 
shipments, prices, and similar matters. Because of 
the surrounding circumstances and course of con- 
duct of these manufacturers, the Supreme Court 
held that they had violated the Sherman Act. 

Great alarm was expressed by many trade as 
sociations and by Secretary of Commerce Hoover 
lest the Department of Justice, on the strength of 
these decisions, regard as violative of the Sherman 
\ct any exchange whatsoever through trade asso- 
ciations of statistical information of this character. 

[In June, 1925, in two other association cases, 
the Supreme Court held that exchange of statistical 
information of this character was not in itself a 
violation of the Sherman Act, and explained that 
its decision in the two previous cases had turned 
on the surrounding circumstances and course of 
conduct shown in those cases. Conceding that 
“the dissemination of pertinent information concerning any 
trade or business tends to stabilize that trade and business 
and to produce uniformity of price and trade practice,” 
the Supreme Court held that 
“the natural effect of the acquisition of wider and more sci 
entific knowledge of business conditions, on the minds of the 
individuals engaged in commerce, and its consequent effect in 
stabilizing production and price can hardly be deemed a re- 
straint of commerce, or if so, it cannot, we think, be said to 
be an unreasonable restraint, or in any respect unlawful.” 

Never were decisions more opportune. “If in 
dustry is to march with reasonable profits, instead 
of undergoing fits of famine and feast,” Secretary 
Hoover has declared, “if employment is to be held 
constant and not subjected to vast waves of hard- 
ship, there must be adequate statistical service. 

To the trade associations are due a vast majority 
of our statistical services.” 

Agreements between a manufacturer and his 
wholesalers or retailers, by which a manufacturer 
seeks to maintain resale prices, and to prevent 
price-cutting, by wholesalers or retailers in their 
sales of the manufacturer’s products, have repeat- 
edly been held by the Supreme Court to be viola- 
tions of the Sherman Act. 

If there be no such agreements, the Supreme 
Court has held, and no “purpose to create or main 
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recognized right of trader or manufacturer engaged 
in an entirely private business freely to exercise his 
own independent discretion as to parties with whom 
he will deal. And, of course, he may announce in 
advance the circumstances under which he will re- 
fuse to sell.” 

Here, as in the association cases, the 
preme Court has in effect conceded that a transac- 
tion which “tends to stabilize . . . trade and 
business and to produce uniformity of price and 
trade practice” is nevertheless not a violation of the 
Sherman Act, unless such transaction amounts to 
an “agreement” or “understanding” or “concerted 
action.” If a manufacturer, the Supreme Court has 
held, 

“indicated a sales plan to the wholesalers and jobbers, which 
plan fixed the price below which the wholesalers and jobbers 
were not to sell to retailers, and... called this particular 
feature of this plan to their attention on very many different 
occasions .. . the great majority of them not only expressing 
no dissent from such plan, but actually cooperating in carrying 
it out by themselves selling at the prices named,” 

“the recited facts, standing alone .. . did not 
suffice to establish an agreement or combination 
forbidden by the Sherman Act.” 

3ut when is a trader “beyond the exercise of 
this right?” At just what point do these “contracts 
or combinations, express or implied” begin to rise. 
by which “a trader” becomes “guilty of violating” 
the Sherman Act? 

Not far, it would seem, beyond the transactions 
which the Supreme Court has sustained in these as- 
sociation and resale price decisions. And in future 
resale price cases, the Supreme Court may be 
obliged to draw this line more plainly, for many 
Circuit Courts of Appeals are already finding it 
difficult to trace this line in the cases that are fast 
multiplying in this subject. 

“Contracts or combinations” in violation of the 
Sherman Act, the Supreme Court has held, “need 
not be written, or oral, or even express, but may be 
implied from a course of dealing or other circum- 
stances.” This profuseness, be it noted, is in addi- 
tion to the latitude with which letters, statements 
and conduct of salesmen and other employees are 
admissible in Sherman Act conspiracy cases against 
all the alleged conspirators. Resourceful prosecu- 
tors, therefore, in criminal proceedings or in triple- 
damage action under the Sherman Act, are usually 
able, without much difficulty, to introduce enough 
of this kind of evidence, so that they can prevent 
the trial judge from taking the case from the jury, 
and can require him to submit it to the jury under 
a charge that entitles the jury, as triers of the facts, 
to find, if they are so disposed, that “contracts or 
combinations” in violation of the Sherman Act are 
“implied from a course of dealing or other circum- 
stances” of the defendants 

“Contracts or combinations” that restrain trade 
or commerce within a state, but not “among the 
several States, or with foreign nations,” are not 
within the Sherman Act, the Clayton Act, or the 
Federal Trade Commission Act. 

The Sherman Act, the Supreme Court has held 
applies to 

Bill posters, engaged in posting bills in their respective 
localities, who combined and refused to accept work except 
from approved firms, who were “solicitors of advertising for 
customers“ and “prepared, designed, purchased and sold pos 
ters and caused them to be displayed by local operators.” 

Moving picture distributors, who combined and refused to 
deal with an exhibitor, who was operating a local theatre 


Su- 


Builders and a carpenter union, who had combined not 
to use non-union mill materials in building construction in 
Chicago. 

The Sherman Act, the Supreme Court has held 
does not apply to 

A publisher engaged in interstate commerce who, with in- 
tent to monopolize, refused to accept advertising from an un- 
approved advertising agency. 

Mine workers who, to prevent the employment of non 
union miners, combined and obstructed the mining of coal, 
though the result was to prevent coal from going into inter- 
State commerce. 

Professional baseball clubs who, with intent to monopo- 
lize. destroyed a league of national proportions by buying up 
or coaxing away its constituent clubs. 

Manufacturers engaged in interstate commerce, who com- 
bined in an arrangement with their workmen whereby all the 
available labor was apportioned among the manufacturers 

Employees who, with intent to unionize their employer's 
shop, combined and prevented the manufacture of goods in 
his shop, though the result was to prevent the employer from 
filling his orders in interstate commerce. 

Contractors and dealers who, with intent to establish the 
“open shop” in San Francisco, combined and prevented cer- 
tain builders from obtaining building materials produced or 
already located within the State of California 

Closer and closer distinction, between inter- 
state commerce and business that is “within the 
State,” and closer and closer questions of fact, in 
cases where “contracts or combinations” in viola- 
tion of law are sought to be “implied from a course 
of dealing or other circumstances,” are inevitable 
in the continued enforcement of the anti-trust laws 
These, however, are common characteristics, in 
many other branches of law, and are unavoidable 
and indeed inherent in the social development of 
any growing civilization. 

The Supreme Court in 1913 sustained the 
merger of three companies, the first of which “made 
sixty per cent of all the lasting machines made in 
the United States,” the second “made eighty per 
cent of all the welt-sewing machines and outsole 
stitching machines, and ten per cent of all the last 
ing machines,” and the third “made seventy pet 
cent of all the heeling machines and eighty per cent 
of all the metallic fastening machines made in the 
United States.” 

The Supreme Court, in 1920, refused to dis 
solve the United States Steel Corporation, although 
“it is greater in size and productive powers than 
any of its competitors,” and “equal or nearly equal 
to them all.” 

On this precedent, the Attorney General, it 
July, 1922, concluded that the merger of the Bethle 
hem Steel Corporation and the Lackawanna Steel 
Company, and the proposed merger of the Midvale 
Steel and Ordnance Company, the Republic Iron 
and Steel Company, and the Inland Steel Company 
were not in violation of the Sherman Act. 

Because these mergers involved acquisition of 
assets, and not acquisitions of stock, the Attorney 
General also concluded that neither of them violate 
Section / of the Clayton Act, which relates only t 
“the acquisition of the stock or other share capital’ 
in competing companies “where the effect may be 
to substantially lessen competition between  th¢ 
companies.” 


The Federal Trade Commission, however, took 


a different view and in 1922 instituted proceedings 
against each of these mergers, charging that thei 
“dangerous tendency . . . to restrain trade at 

create a monopoly” amounted to “unfair method 
of competition” in violation of the Federal Trad 
Commission Act. 
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license agreements. They throw little light on 
“competitive patents,” or the conditions under 


which the “acquisition or pooling of competitive 
patents” may offend the Sherman Act. 

Superficially, these questions seem similar to 
those presented in mergers. Actually, they are 
different to a radical degree, because of the mon- 
opoly that is legalized by the patent laws. Always, 
they are aggravated or tempered, as the case may 
be, by the provisions contained in the accompany- 
ing assignments or the subsequent license agree- 
ments. 

Here again is a field in which the Supreme 
Court must undoubtedly add to its present list of 
precedents. 

Corporations, firms and groups of individuals 
may organize and register as “associations” under 
the Webb Export Trade Act of 1918, and such “as- 
sociations,” if “engaged solely in export trade” 
as provided in that Act, and any “agreement made 
or act done in the course of export trade by such 
association,” are exempted from the anti-trust laws, 
“provided such association, agreement or act is not in restraint 
of trade within the United States, and is not in restraint of the 
export trade of any domestic competitor of such association.” 

This Act, which was sponsored by the Federal 
Trade Commission, was intended to permit Amer 
ican exporters, by agreement, to avoid competition 
among themselves in American export trade, and 
through such “associations” to make any agree 
ments with foreigners that did not offend against 
the provisos above quoted. 

\s yet little use has been made of this Act. 

This is partly because, in most lines of busi- 
\merican exporters have not yet felt the urge 
to abandon the individualism that is characteristic 
of American business. 

This is partly due also to the early suspicion 
with which the Federal Trade Commission viewed 
any “association” that itself did no buying or sell- 
ing, but merely served as the means through which 
members of the “association” might agree on prices 
and terms of sale in American export trade, and to 
the early suspicion with which the Department of 
Justice viewed any “association” whose operations 
abroad to any extent affected prices in the domestic 
market 

Recently the Commission and the Department 
of Justice have evinced a disposition to abandon 
their former attitude. 

This change in the attitude of the Commission 
and the Department of Justice has stimulated the 
organization of several new “associations” under 
the Webb Export Trade Act. 

Questions of fact, quite as close as those re 
lating to “contracts or combinations, express or 
implied” in the association and resale price cases 
above discussed, and to interstate commerce in the 
conspiracy above discussed, are certain to 
arise under the Webb Export Trade Act, in deter 
mining whether, in the language of the Commis 
sion, an “association's” effect on prices within the 
United States is, or is not, “an accidental or conse- 
quential effect.” 

How strictly, or liberally, in future cases, the 
Commission, the Department of Justice, the Courts 
and eventually the Supreme Court, will construe 
the Act in this particular is a speculation of more 
than academic interest to “associations” that may 
be organized under the Act. 
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Conditions abroad may soon develop that may 
make it desirable for American exporters to aban- 
don their present individualistic attitude, and to 
come to an agreement with one another regarding 
prices to be charged or orders to be allotted in for- 
eign markets. 

With the spread, throughout Europe, of trade 
agreements and “cartels” of international propor- 
tions, conditions may develop, in some lines of 
trade, that may make it practically necessary for 
American exporters, through “associations” under 
the Webb Export Trade Act, to come to agree- 
ments with foreign producers and with foreign 
“cartels” regarding prices to be charged or orders 
to be allotted in foreign markets. 

Legal advice today, regarding this subject, 
must be based, for the most part, on departmental 
precedents, analogies and reasoning that lie outside, 
and far beyond, any cases yet passed upon by the 
courts or by the Commission. 

Public discussion, in Congress and outside, and 
investigations and proceedings by the Department 
of Justice and the Commission must be expected for 
a long time to come, throughout this field. Years 
may pass before decisions determining these ques- 
tions will be rendered by the Supreme Court. 

$y 1925, it was manifest that the Commission 
must change the policy and procedure that it had 
followed during its first ten years. 

Section 5 of the Federal Trade Commission Act 
authorizes the Commission to withhold prosecution, 
even when the law has been technically violated 
unless “it shall appear to the Commission that a 
proceeding by it in respect thereof would be to the 
interest of the public.” 

This unique discretion differentiates the Com- 
mission from every other official charged with the 
administration of any of the anti-trust laws. 

More adjustments through informal confer- 
ences, more sympathetic co-operation with business 
men, and fuller opportunity for parties investigated 
to be heard before any adverse public action is 
taken, are the features of the Commission’s new 
policy. 

Under this procedure, the Commission can dis- 
pose of all except extraordinary cases, or cases of 
fraud, by taking from the party investigated, with- 
out publicity and without formal proceedings, an 
agreement to discontinue the practice complained 
of, and a stipulation of facts which will insure a 
prompt and drastic formal order, should the party 
later break his agreement. 

This is a novel experiment in the administra 
tion of the anti-trust laws. 

Time and money previously expended in pre 
paring complicated pleadings and trying long pro- 
ceedings, lasting months and even years, and re 
quiring the taking of testimony in many states 
throughout the country, may now, for the most 
part, be wholly saved, except in extraordinary cases 
or cases involving actual fraud, or cases in which 
the party investigated insists upon litigating. 

This has speeded up the Commission’s investi- 
gating machinery, and should enormously enhance 
the Commission’s efficiency and capacity for han- 
dling the increasing flood of complaints that every 
year is pouring in upon it. 

If this experiment proves successful, the Com- 
mission can render an entirely new type of service 
bringing the rank and file of American business into 





readier conformity with the real spirit of the anti- 
trust laws. 

The Department of Justice, also, has had to 
adopt new methods, to handle its present volume 
of anti-trust business. 

Mergers, as soon as they are mentioned in the 
news columns, are now scrutinized, in a preliminary 
way, by the Department and by the Commission 

Several deemed to be in violation of the anti- 
trust laws have in this way been discovered, and 
by court proceedings or by protest on the part ot 
the Department of Justice have been stopped 
shortly after they were first announced in the news 
papers. 

To aid in determining close questions of law 
and of fact, the present Assistant to the Attorney 
General has created a committee of his legal asso 
ciates in the Department, whose counsel he has 
frequently used in his handling of anti-trust prob 
lems. 

Inaction by the Government, after a transac- 
tion or agreement has been brought to its attention 
has several times been commented upon by the 
courts. 

Proposed agreements and transactions, accord 
ingly, are sometimes filed with, or submitted to, the 
Department or the Commission, with the request 
for an opinion regarding their legality. 

Most of these requests the Department and the 
Commission have had to refuse. To comply with 
all of them would overtax their limited facilities 
To comply with any of them, to the extent of ofh 
cially approving in advance any proposed agree 
ment or transaction, might be, in the words ol 
President Wilson already quoted, “to make terms 
with monopoly or ... to assume control of 
business, as if the Go. rnment made itself respon- 
sible.” 

In several recent in:.tances, a middle ground 

has been taken where, “in an emergency situation,” 
to quote the Commission, 
“It is entirely proper ... that the Commission should when 
called upon in advance ... indicate that proposed lines of 
conduct would, in its cpinion, when carried into actual opera 
tion, invite the corrective attention of the Commission.” 

Since 1914, there has been a revolution in th 
public attitude toward “big business” and the anti 
trust laws 

How far Government should regulate business 
what are the best methods for carrying out sucl 
regulation, and what are the relative parts that 
should be taken in such regulation by the Courts 
the Federal Trade Commission, and the Depart 
ment of Justice, are questions on which, since 1914 
our national attitude has greatly shifted. 

A common belief, shared in 1914 by almost 
everybody, was that the Courts, in their handling 
of anti-trust problems, were not sufficiently expert 
and that to get away from the bondage of legal 
tradition, part of this labor should be undertake: 
bv the Federal Trade Commission, which would 
approach these problems from the economic and 
the business standpoints. 

This was the belief in which the Commission 
began its work and shaped its course during its 
critical first ten years. 

To the extent that the Commission has ft 
lowed legal tradition, public opinion and the Courts 
have always supported it. 

To the extent, however, that the Commissio! 
has departed from legal tradition, it has not been 
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supported eit by the Courts or by publie opinion 
y acquiescence has been so gen- 
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s well as <¢ atives, that the “rule of reason” 
s all that the ipreme Court claimed for it when 
was fi nced in 1911, and that there never 
iny substantial basis for the belief, so common 


By Henry 
Member of Lincoln, Neb., 


HEN t reme Court of the United States, 
in 180 the case of Marbury vs. Madison, 


he hat Marbury was entitled to his 
ission; second, that mandamus was the prope 
ed that section 13 of the original 
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at tl } Ma y should apply to them ; 
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: Vol. III Marshall Memorial 
jefferson liv venty-two years and a half after 
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ged his ward it 
The unanimit ith which the bar seems to have 
ed the f Jefferson concerning the char- 
yf this opi is, In view the facts, a little 
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s¢ Sa\y 
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lustice litchell of Pennsylvania says: 
Ase not that holding that it had no juris 
. t’s on Marbury’s 


in 1914, that the courts are not sufficiently expert 
to handle anti-trust problems. 

Protracted prosperity, for the present at least 
has quieted all agitation for any change in the anti- 
trust laws. But it should always be remembered 
that, except for brief interludes, agitation against 
“big business” has been a staple of American polli- 
tics, and that each political generation will always 
insist on handling its problems in its own way. 


MARBURY VS. MADISON OBITER DICTUM? 


H. WILSON 


Bar 


title to the office, and the power of the judiciary to compel the 
performance of duty by executive officers, was obiter.” (Vol 
I Marshall Memorial 481.) 

Dean James MacRae, speaking of this opinion, 
Says: 

“You will see that it was not made until 1803, and you will 
also see that the elaborate opinion in favor of Marbury was 
what is called an obiter dictum, because the court admitted that 
it had no original jurisdiction to enforce it.” 


United States Circuit Judge, Charles H. Simon- 
ton, speaking of this decision, says: 
“It was easy for the Chief Justice to have decided it upon 


a point which would have avoided the discussion that ensued.” 
(Vol. Il Marshall Memorial 103.) 

The late Senator Henry Cabot Lodge said: 

“He declared, in other words, that the Constitution was 
supreme, that any law of Congress in conflict with it was null 
and void, that the Supreme Court was to decide whether this 
conflict existed; and then, going beyond the point involved, he 
boldly announced that if the application had been properly 
made, the Federal court could compel the Executive to perform 
a certain act.” (Vol. II Marshall Memorial 326.) 

Senator William Lindsay of Kentucky, speaking 
on this subject, says: 

“Jefferson's friends complained that the opinion in Mar- 
bury v. Madison was an extrajudicial attack on the Presi 
dent, and in view of the adjudged want of jurisdiction in 


the court, there was apparent foundation for the complaint.” 
(Vol. II Marshall Memorial 350). 

Sanford B. Ladd of Missouri, referring to this 
decision, Says: 

“The court having declined to entertain the cause, for 
want of jurisdiction, discussion of the other questions involved 
was obiter, and provoked at the time the severest criticism of 
Jefferson and his political associates. Obviously this criticism 
was well founded.” (Vol. II Marshall Memorial 556). 

Judge Tripp of South Dakota, referring to this 
case, says: 

“The opinion, dicta though much of it is admitted to be, 
bears evidence of a careful and thorough examination of the 
powers of the court, the rights and duties of the executive 
officers of the government, and the relations which the several 
departments bear to each other in the administration of public 
affairs.” Vol. III Marshall Memorial 156 

This view of Marbury vs. Madison has spread 
beyond the legal profession and has found place in 
some of the popular histories of the United States. In 
speaking of this case, John Bach McMaster, says: 

“The whole case turned on the question of jurisdiction 
As the Court had none, Marshall, had he followed the usual 
custom, would have said so in a few words and sent Marbury 
to the District Court of the United States for the District of 
Columbia. But he did not, and went out of his way to express 
an _— on the conduct and the powers of the President and 
his Secretary, an opinion quite out of place in a court having 
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no jurisdiction in the matter he was discussing.” III History 


of the People of the U. S. 167. 

A late history of the Supreme Court of the United 
States contains the following: 

“But Marshall had not been content with so confining the 
scope of his opinion. He had discussed at great length and 
expressed the views of the court, as to the right of the appli- 
cants to their commissions and as to the propriety of granting 
a mandamus in such a case against a Cabinet officer. Such 
discussion was undoubtedly mere dicta.” (Charles Warner in 

“The Supreme Court in United States History”, Vol. I, page 
244). 

A recent biographer of John Marshall devotes a 
whole chapter to Marbury vs. Madison, and seems to 
impugn the motives and good faith of Marshall when 
the Chief Justice described the situation of the court 
as a delicate one and when he solemnly said: 

“Questions in their nature, political, or which are by the 
constitution and the laws submitted to the executive, can never 
be made in this court. 

This biographer seems to question the intellectual 
probity of Marshall in making these declarations, and 
portrays him as anxiously waiting for an opportunity 
to discuss fully such political questions ia the form 
of a judicial opinion. PBeveridge’s “Life of John Mar- 
shall.” Vol. III, Ch. III, p. 101, et seq. 

These quotations seem to indicate, among the 
members of the bar, a very prevalent opinion that 
two-thirds of the opinion in Marbury vs. Madison is 
pure obiter dicta, which would naturally carry with it 
the implication that he went beyond the necessity of 
the occasion with the sinister purpose of challenging 
the political theories of his opponents. To do what 
I can to exonerate the great Chief Justice from this 
charge and to free his memory from this stain, is my 
sole object in asking to speak through your Journal. 
Marshall, himself, laid down the correct rule of prac 
tice in such cases in the following language: 

“No questions can be brought before a judicial tribunal of 
greater delicacy than those which involve the constitutionality 
of legislative acts. If they become indispensably necessary to 
the case, the court must meet and decide them; but if the case 


may be determined on other grounds, a just respect for the 


legislature requires that the obligation of its laws should not 
be unnecessarily and wantonly assailed.” I Marshall Me- 
morial xxvii. 

This rule has been followed by the Supreme Court 
of the United States from that day to this. In the 
recent case of Light vs. United States, 220 U. S. 523, 
the court says: 

“Where a case in this court can be decided without ref 
erence to questions arising under the Federal constitution, that 
course is usually pursued, and is not departed from without 
important reasons.” 

See also Siler vs. Louisville & N. R. Co., 213 
.. on 

Chief Justice Taft, in a very recent case, used 
the following language: 

“Obviously we should not pass upon the constitutional 
alidity of an Act presenting such critical and important issues 
unless the case before us requires it.” Howat v. State of 
Kansas, 258 U. S, 181 

One of the greatest authorities on the Constitu- 
tion of the United States, speaking of this practice, 
says: 

“In any case where a constitutional question is raised, 
though it may be legitimately presented by the record, yet if 
the record also presents some other and clear ground upon 
which the court may rest its judgment, and thereby render the 
constitutional question immaterial to the case, that course will 
be adopted, and the question of constitutional power will be 
left for consideration until a case arises which cannot be dis 
posed of without considering it, and when, consequently, a 
decision upon such question will be unavoidable.” (Cooley's 
Constitutional Limitations, p. 163) 

That Marshall, Cooley and Taft express the gen- 
eral opinion of the profession on this subject, is evi- 








denced by the fact that forty-two of the forty-eight 
states have held that the constitutionality of a statute 
will not be passed upon unless the case cannot be dis- 
posed of in any other manner. 12 C. J. 780 

Applying this rule to Marbury vs. Madison, it 
seems perfectly clear that no part of the opinion is 
obiter. Three distinct propositions were presented to 
the court for determination : 

1. Were the applicants, as a matter of law, en- 
titled to their commissions? 

2. If they were entitled to their commissions, 
was mandamus the proper remedy to enforce their 
rights ? 

3. If they were entitled to their commissions and 
mandamus was the proper remedy, was the Supreme 
Court of the United States clothed with constitutional 
authority to issue the writ? 

Had Marshall gone at once to the constitutional 
question and decided that the 13th section of the 
Judiciary Act of 1789, purporting to give original jur- 
isdiction to the Supreme Court of the United States to 
issue mandamus to those holding office under that gov- 
ernment, he would have been open to the charge that 
he determined the constitutionality of an act of con- 
gress without the necessity of doing so and his polit 
ical opponents would not have lost this opportunity of 
charging him with unnecessarily and gratuitously as- 
sailing the act of the legislative body. Before he could 
logically, under the now well settled rule, reach the 
question of the constitutionality of that provision of 
the Judiciary Act, it must be determined that the case 
could not otherwise be disposed of. If Jefferson were 
right, and a —— evidencing an appointment was 
like a deed of conveyance and could take effect only 
upon aaiaes: then the applicants were not entitled to 
their commissions and the appointments never became 
effective. Had the court reached this decision on 
this question, it would have disposed of the case with- 
out the necessity of inquiring into the constitutional 
validity of section 13 of the Judiciary Act. It was 
only after the court had examined that question and 
determined that a commission differing from a deed 
was valid and complete, when signed by the president 
and sealed by the secretary of state, and that de- 
livery was not necessary to make it effective, that the 
Court must proceed further with the case 

Then the question logically arose as to what rem 
edy was appropriate for the enforcement of the right 
that had then been determined to exist. This in 
evitably led to the inquiry as to whether or not man 
damus was the proper remedy. 

Again, notwithstanding the applicants were en 
titled to their commissions, yet if the court had found 
that mandamus was not the proper remedy to enforce: 
such right, that would have terminated the case. Ni 
matter how clear the rights of the applicants may 
have been, yet if they were not entitled to the remedy 
of mandamus, it would dispose of the case without 
any inquiry into the constitutionality of the Judiciary 
Act. It was therefore only after the court had detet 
mined that the applicants had a clear legal right t 
their commissions, and had further determined that 
mandamus was the appropriate remedy, that they wer 
compelled to inquire into the validity of the Act pur 
porting to confer original jurisdiction upon the St 
preme Court to issue such a writ. 

Wien the right of the applicants was made aj 
parent, and the remedy by mandamus was shown t 
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ciated the danger of his situation. If, in Marbury’s 
case, he went directly to the question of jurisdiction 
and held the act of Congress unconstitutional and dis- 
missed the case, he would be charged with unneces 
sarily and gratuitously assailing the Act of one co- 
ordinate branch of the government without showing 
the necessity therefor. On the other hand, if he 
showed the necessity of passing upon the constitu- 
tionality of the Act of Congress by first passing upon 
the other two propositions involved, he would be 
charged with using obiter dicta in which to criticize 
the conduct of the administration of another co-ordi- 
nate branch of the government. He, therefore, un- 
doubtedly foresaw that he would be severely criticized 
no matter which of these two courses he adopted 
That he should have adopted a course that, for 124 
years has received the unanimous approval of the 
judiciary, both federal and state, would seem to prove 
that that course was the logical one. 

Marshall, himself, has, in eloquent language, por- 
trayed the duty of a Judge who finds himself in such 
an embarrassing situation. Four years after the deci 
sion in the Marbury case, he said: 

“Much has been said, in the course of the argument, on 
points on whith the court feels no inclination to comment par 
ticularly, but which may, perhaps, not improperly receive some 
notice 

“That this court dares not usurp power is most true 

“That this court dares not shrink from its dut¥ is not 
less true 

“No man is desirous of placing himself in a disagreeable 
situation. No man is desirous of becoming the peculiar sub- 
ject of calumny. No man, might he let the bitter cup pass 
from him without self-reproach, would drain it to the bottom 
But if he has no choice in the case; if there is no alternative 
presented to him but a dereliction of duty, or the opprobrium 
of those who are denominated the world, he merits the con- 
tempt as well as the indignation of this country, who can hesi- 
tate which to embrace.” United States v. Burr in Marshall's 
Constitutional Decisions by John F. Dillon, 155 

To question that these words were genuine and 
that they represented the real sentiment of the great 
Chief Justice; to doubt that he, himself, was .a faith- 
ful exemplar of his own theory of Judicial duty and 
obligation, is to malign the memory of America’s great 
est judicial character. 


ME COMMISSION’S REPORT 


aspects of the criminal law and procedure, the report 
states that “there has been a marked decrease in crime 
in the state and especially in New York City since the 
enactment of the twenty laws at the last session of the 
legislature popularly known the Baumes Laws 
Notwithstanding that the period in which these laws 
have been in operation is much too short to give any 
conclusive evidence of their value, yet the results 
already apparent would seem to indicate that they are 
not only doing what the legislature intended they 
should do viz: reduce and prevent crime, but are far 
exceeding the expectations of those responsible for 
them.” It continues: 

“The testimony to their success comes from many quar 
ters. Perhaps the most notable testimony of all comes from 
the criminals themselves. When these new laws went into 
effect last July, there was a frantic rush on the part of the 
underworld to plead guilty and te break into Sing Sing prison 
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before the new laws became What was known as 
the bums’ rush to prison probably afforded a spectacle never 
before had in this country of large numbers of criminals 
begging to be sent to prison instead of fighting to keep out 
of it. The explanation was not far to seek, for the criminals 
were quick to recognize that the new laws provided much 
stiffer punishment than those which had prevailed thereto 
Sere; . ss 
“Testifying before this Commission only three months 
after the laws had become operative, the Police Commissioner 
(of New York City) stated that in the months of July, Au 
gust and September of 1926 there were 161 fewer robberies in 
New York City than in the corresponding months of 1925, a 
decrease of 45 percent in this one class of crime alone in this 
short period. He also testified that in cases of assault and 
robbery in that same period there had been a decrease of 50 
percent, there having been but 42 such crimes reported to the 
police in that period, as against 87 the year before.” 


operative. 


The report quotes from a statement by Police 
Commissioner McLaughlin made at the time by way 
of discussion of the above and other figures presented 
by him to the Commission : 

“The Baumes law has teeth in it. There is no doubt that 
it reaches the habitual criminal with a known long record 
He is the type who cannot be changed by reform; who has 
succeeded in beating the case year after year; who starts with 
a petty crime for which he is not sufficiently punished, con- 
tinues his career of crime after that and bolder than ever be 
cause he has been dealt with leniently, goes in for more 
serious crimes, killing policemen when he feels that is neces- 
ae. — 
“Already the Baumes law has effectively aided the police 
department. It will be effective still more when enforced with 
regularity; when a gunman with a long record knows in ad 
vance if he is caught it means life imprisonment or an added 
sentence for using a gun, without any chance to sway the court 
with promises of good behavior or to beat a stiff sentence with 
a plea of ‘guilty.’” 

In view of all this, but more particularly because 
of the further fact that laws of such importance can 
not properly be weighed in the short period in which 
they have been operative, the Commission expressed 
the opinion that no change whatever should be made 
in them at the present session of the legislature. Pro- 
ceeding with its own proposals, it strongly recom 
mended the enactment of as complete and up-to-date a 
pistol law as possible, urging in particular, “instead of 
attempting new meticulous regulations of the sale of 
pistols through an attempt to control dealers and to 
prescribe for an elaborate keeping of books and records 
to be transmitted to public authorities, as is attempted 
in some states,” that the future sale of pistols over the 
counter be prohibited and that applicants for pistol 
permits be required to buy their pistols from the 
licensing authorities. This would in no way interfere 
with the business of manufacturing or selling guns, 
but would enable the authorities to control the sale of 
weapons and keep an accurate record of those who 
secure them. 

Among the defects of the Parole System, the re- 
port mentions too early release and too great diminu 
tion of sentence—defeating the deterrent effects of 
punishment; the setting free of hardened criminals ; 
release of criminals automatically as a matter of right; 
lack of adequate information as to prisoner’s environ 
ment before coming to prison and of environment to 
which he will return on release; almost complete lack 
of supervision of prisoner while on parole; and the 
setting free on parole a second and even third time of 
men who have shown their unfitness for such treat- 
ment by committing new felonies while on parole. It 
continues : 

“In order that the parole system may be freed from its 
present defects, we recommend that a sharp distinction be 


made between true parole of a man on indeterminate sentence, 
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and the release of hardened second and third offenders prior 
to the serving of their full time by commutation of sentence. 

“In order that parole may have a fair trial, we strongly 
recommend that the legislature appropriate a sufficient sum 
of money to pay for a full-time parole board, equipped with a 
sufficient staff of parole officers to entirely and satisfactorily 
handle every man released on parole on an indeterminate sen 
tence, and that such parole board limit its functions strictly to 
that class of offenders, so that an opportunity may be afforded 
to show the possibilities that are inherent in this system. It 
would seem to us that this plan should be tried for at least a 
period of five years in order to test fully whether it is an 
effective means of dealing with criminals or whether it is not.” 

Twenty-one specific additional recommendations 
are made under the head of the Parole System, with a 
view to making selection for parole and supervision 
after discharge more effective. The report then pro 
ceeds to discriminate between parole and probation, 
and adds that probation, like parole, has never had a 
fair trial as few communities have been willing ade 
quately to finance the work in order to have it done in 
accord with proper standards. It recommends the 
unification of probation work in New York City by the 
creation of a Central Probation Bureau, and a con 
tinuation of the effort to coordinate the probation work 
of the state by the creation of a Division of Probation 
in the Department of Correction, under the direction 
of a single head, with a small staff of examiners and 
employees. It also recommends a restatement of the 
probation laws, dwells on the importance of selecting 
the right persons for probation, and makes the follow 
ing recommendation in this connection: 

“We recommend, therefore, that in future shall 
not be placed on probation, nor have sentence suspended nor 
the execution of sentence withheld, if convicted of murder, o1 
of arson, burglary, rape or robbery in the first degree or of 
kidnapping, except where the person is a parent or blood rela 
tive, or of compulsory prostitution or if convicted as a second 
or subsequent offender, or if convicted of a felony while 
armed with a weapon, or if convicted a second time either of 
any of the eight misdemeanors or offenses connected wit! 
professional crime as set forth in the so-called Bail Laws, suc! 
offenses as possessing burglars’ tools, unlawful possession of a 
pistol, unlawful entry, etc.” 


persons 


The Commission further recommends the adop 
tion of a broad classification of prisons and other penal 
institutions of the state, based upon psychiatric study 
and determination, with a view to administering the 
different institutions with due regard to their different 
purposes—“to apply reformatory and _ educational! 
methods of training and industry to the first offenders 
who may be expected to respond to such treatment 
and to apply methods of custodial care to recidivists 
Under the head of Bail it recommends supplementing 
present laws by providing that pending appeal by 
man who has been found guilty by a jury of the crime 
charged, bail shall not be granted, and also makin 
“jumping bail” a felony in cases where the person 
charged with a felony and a misdemeanor when t 
charge is misdemeanor. 

The Commission is certainly on firm ground in 
recommendation, under the head of “The Judge's Pa: 
ticipation in the Trial,” for “the enactment of a simp! 
provision of law under which the judge will have | 
true powers restored to him to conduct the trial, | 
instruct the jury as to the law applicable to the ca: 
and in such instructions to make such comments « 
the evidence and the testimony and the character 
any witness as in his opinion the interests of justi 
may require.” It also recommends simplification 
indictments, amendment of the constitution to pern 
waiving of jury trials, changing the rule as to 
complices so as to permit conviction of a “fence” 
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the testimor f the thief who sold him the goods, Following is the personnel of the Commission: 
sufficient appropriation to make criminal records avail- Caleb H. Baumes, Chairman; Burton D. Esmond, 
ible, and var s other changes There are eighty Vice-Chairman; B. Roger Wales, Walter S. Gedney, 
recommendations summarized at the end of the report. David S. Taylor, Thos. S. Rice, George F. Chandler, 
The document ell worth the attention of those in- Wm. Lewis Butcher, Jame M. Hoey, John Knight, 
terested in the improvement of our administration of Joseph McGinnies. Mr. Herbert L. Smith is Secre 
riminal justi tary 


SHYLOCK VS. ANTONIO REVERSED ON APPEAL 





Court Scores Conclusions of Law Reached by Referee as Violating Well Established Prin 
ciples—Declares All Proceedings Below Void for Want of Jurisdiction—Expresses 
\stonishment at Female Interference With Processes of Justice and Hints 
at Bar Action if Same Continues—Notes Case Has Attracted Great 
Public Attention 


HE following opinion in the case of Levi Shy had been accustomed to witness this game at fairs 
lock, Plaintiff in Error vs. Angelo Antonio, De- and horse races he felt confident that if he had an 
fendant in Error, was found among the papers of opportunity he could tell in which box the “little 
the late B. A. Winternitz of New Castle, Penn., who joker” was. But he had no money to take him to 
was for many years a leading lawyer of the Lawrence Butler County and his acquaintance with Col. Thomas 


County, Pennsylvania, Bar. It was sent to the Jour- Scott was not sufficiently intimate to justify him in 
NAL by Mr. Milford McBride, of Grove City, in that asking for a pass. 


tate, with the suggestion that it might prove inter- In this extremity he applied to the defendant for 
esting to the Ji L’s readers. He adds that it was a loan. Antonio would gladly have complied, but 
read on some occasions in 1880 by the author, who just before he had invested every dollar he could raise 
as himself a Hebrew in contraband peanuts and vessels built for running 
the same through (otherwise called smuggling). Bas 

In the Supreme Court of Pennsylvania, Eastern sanio naturally suggested a note at six months but 
District the defendant was prohibited by his partnership articles 

evi Shylock, Plaintiff in Error from making or endorsing commercial paper outside 
Vs of the firm business. The two friends then applied 

\ngelo Antoni lefendant in Error to the Plaintiff, a gentleman of the Hebrew persua 
\ppeal from the gment of the Court of Common Sin, in the clothing business, for a loan of $3,000.00 
leas of Philadel No. 1, affirming the report of “pon Antonio’s credit. For several reasons the plaintiff 
referee was little inclined to look upon the defendant with 


favor—besides his unjustifiable habit of lending money 


rHE Cour ; - 
without interest which, as Shylock very properly ob- 


In order to f inderstand this case it will be ‘ a 
sea var f Th Pw toe served, had a tendency to “lower the rate of usance, 
ecesSary t reter tf certal acts ne aerendé . “+ . 
a Bagge = Antonio had called him unbeliever, cut-throat, dog, 
ntonio is an It n merchant doing an extensive |. .ohed at his | ‘ked hin olin, oe i 
isiness in the f Philadelphia as an importer aughed at his losses, mocked at his gains, scornec 
isiness i { r ad nia as : . : . . " : 
. his nation, thwarted his bargains, cooled his friends, 
f peanuts. Prior to the transactions which resulted ented tiie emenston 
this suit he had been remarkably successful, had : _s 
Je euach om hich he spent it oriacdiy aaah Antonio also chewed tobacco freely and expec 
ade Cc nie ! le spent in a p - an- . . " 
r. and stood we iety in spite of : decided ten- ‘torated with great carelessness upon all objects in 
nev to mental sountiness Ve sav mental un- ™€S vicinity. Indeed, it appeared in evidence—with- 
indness though there is no direct proof upon the Ot objection—that the defendant had frequently spit 
ibiect. because it seems to be conceded that he lent upon Shylock’s “Jewish Gaberdine.” The Court is not 


ney to his friends without interest—which would in exactly certain as to what a gabardine is—no definition 
st business circle v considered sufficient evidence Was attempted by Counsel upon the argument, but we 


warrant a commission de lunatico inguirendo. He may safely assume that it is a garment which is not 
1 a sporting friend also an Italian named Bassanio, improved by contact with tobacco juice and such inci- 
o having been cleaned out (as the vile phrase is) dents of aggravation will go far to excuse, if they 
a season at Cape May, conceived a novel method do not justify, the somewhat vindictive manner in 
restoring his fortunes. It seems that an eccentric which this suit has been prosecuted. The Plaintiff, 
ident of Butler County having made a large fortune however, at the time of this application concealed his 
oil lands and soap mines and Buckwheat flour, left feelings and told Antonio he would lend him the 
whole of it to his daughter Mary Jane Portia money without interest, but would merely take a 
condition that e should: take for her husband bond conditioned to the effect that if the loan was 
suitor who should prove most proficient in the not paid when due the borrower would forfeit a 


ient and noble game of “thimble rig.” As Bassanio pound of flesh nearest his heart. Bassanio pretended 
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to demur, but Antonio was confident that the loan 
would be paid when due and this somewhat singular 
business transaction was concluded. 

Bassanio went to Butler County, guessed the right 
box, and married the heiress. Antonio's fate was far 
different. He was detected in smuggling, quarrelled 
with several members of Congress about the division of 
the proceeds of a number of prior transactions of a 
similar character, and his property was confiscated by 
the Government. And when Bassanio returned from 
his wedding tour he found Antonio bankrupt. He 
found too that the Plaintiff had already commenced 
this action to enforce the forfeiture in the Bond. As 
soon.as the cause was at issue it was referred to a gen- 
tleman learned in the law, but he being indisposed sub- 
stituted in his place a young and unknown lawyer by 
the name of Balthazan, which arrangement was the 
more extraordinary as he does not appear to have 
been a relative of any of the judges—and just here 
arises one of the most curious questions in the case. 
It is asserted by the Counsel for the appellant that 
the referee was a woman—that her maiden name was 
Mary Jane Portia, and that she was the wife of 
Bassanio. The Court has been accustomed to give 
little weight to the assertion of Counsel since the 
celebrated case of John Doe y. Richard Roe, but 
the decision itself furnishes the strongest evidence 
that it is the work of one of the pernicious sex which 
“brought sin into the world and all our woe” and has 
been bringing sinners into the world ever since with 
a similar disregard of consequences. We trust that 
this most extraordinary precedent will never be followed 
and that unsexed women will not attempt to occupy 
the judgment seats of the land; otherwise we fear 
we shall have the judgments of the Courts dictated by 
the spirit of Demosthenes and other heathen instead of 
the benign and benignant principles of the common 
law. In the case, however, the facts are all conceded 
by the parties and after a tender of three times the 
amount of the debt had been made and refused, the 
referee proceeded to pronounce judgment. 

The Referee’s conclusions of law were as fol- 
lows, to-wit: Ist. That the bond was valid and 
that the Plaintiff was entitled to his pound of flesh. 

2. That he was entitled to exactly a pound of 
Flesh, neither more nor less and not to a drop of 
blood; and that if he drew biood or took a grain of 
flesh more or less than a pound he would be guilty 
of murder. 

3. That under an ancient and absolute Statute of 
this State passed in the time of William Penn the 
plaintiff was liable to capital punishment “for prac- 
ticing against the life of a Christian.” 

4. That he could only escape this punishment 
by executing a deed of trust conveying half his for- 
tune for the use of his daughter (who had just mar- 
ried a Christian), by turning Christian himself, and 
recording in Court a deed of gift giving to his daugh- 
ter and her husband all the property of which he 
should die possessed. On hearing the latter part of 
this decision the Plaintiff felt a considerable abate- 
ment of his enthusiasm and inquired in a tremulous 
tone “if that was the law.”’ On being assured that 
it was, he offered to take the amount of his bond 
and discontinue without to which proposition 
the referee replied that the Plaintiff had forfeited all 
claim to the money by refusing the tender. The Plain- 
tiff being without counsel no supersedeas was obtained 
and the decree of the referee was carried into effect— 
the Plaintiff being baptized by the Sheriff of the City 


costs 





of Philadelphia; upon a subsequent appeal the judg- 
ment was affirmed by the Court below and the Plain- 
tiff now appeals to this Court. 

The first conclusion of law though apparently in 
favor of the Plaintiff was entirely erroneous. It is 
well settled that when a Bond contains a condition 
that is contrary to the general rule or policy of the 
law or in violation of some express Statutory enact- 
ment, whether it be entire or whether it consists of 
several distinct parts, some of which are malum in 
se or unlawful by statute, the whole bond is void. 
(Coke upon Littleton Vol. 2, 26—27 B. quoted ap- 
provingly in Hurlstone on Bonds page 12, Vol. 9 
Law Library and followed in Holdship vs. Jaudon 
16 S & R 307.) The bond in this case provided for 
the commission of a capital crime and was clearly 
void under the principle above stated. 

But if the Referee’s first proposition were sound, 
the second becomes a stupendous absurdity, It is a 
familiar rule of construction that the right to do a 
certain act confers the right to the necessary inci- 
dents of that act. The Referee holds that the Plain- 
tiff had a right to cut off a pound of defendant's 
flesh. Now as no one can cut an exact pound of 
flesh to a grain, as no one can do it without draw- 
ing blood, it seems too plain for argument that the 
parties could have intended no such restrictions and 
neither the Referee nor the Court below had a right 
to supply them. If Plaintiff had a right to cut the 
pound of flesh he had the right of all the necessary 
incidents thereto. If the bond were valid, the Plaintiff 
could have subjected himself to no penalty by simply 
taking what it gave him. We have not before us the 
statute referred to in the third conclusion of the ref- 
eree, but we have great doubts whether the Plaintiff 
upon any reasonable construction of its terms could 
be held liable criminally for taking a bond voluntarily 
signed by the defendant, as by the defendant’s own 
admission it was. It does not seem to us that this was 
“practicing against the life” of the defendant within the 
meaning of the law. But this is of no importance for 
all the proceedings of the referee under this statute 
were void for want of jurisdiction. The Plaintiff 
was then pursuing a civil though somewhat bloody 
remedy, and what authority had the referee without 
complaint, warrant or the intervention of a Grand 
Jury to charge this Plaintiff in debt on a criminal 
charge and constitute herself a criminal judge? It 
would be easy to show that she has violated both 
the Constitution of the U. S. and of the State of 
Pennsylvania. 

The pretense that the Plaintiff had forfeited his 
debt by the refusal of the tender was extremely shal 
low. Nothing is better settled than that a tender does 
not extinguish the debt, but only things collateral 
thereto, such as interest, costs, etc. The bias of this 
female referee was plainly shown by the direction 
that the Plaintiff should pay half his fortune to his 
daughter who had run away and married against the 
wishes of her venerable parent and who was not even 
a party to this action. 

Such encouragement to young women to disregard 
the parental commands is very pretty and romantic, 
but it cannot receive the countenance of this Court 
The referee had no authority to make such a dispo- 
sition of the Plaintiff's property and it ought to be 
restored to him. But the climax of usurpation and 
cruelty was to come. The Plaintiff not only 


Vas 


required to burden himself for his daughter’s benefit 
The framers 


but to embrace Christianity for his own 
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{ the Constitution of the United States were so care- which has been placed upon the stage and the conduct 
| to avoid eference to matters of religion that of the referee has been loudly applauded by audiences 
aes | tely been made that it contains no unlearned in the law, who doubtless saw in her the 
) knowledgment of a God, and Judge Strong of the embodiment of the classical idea of Justice, to wit 
Vanes = we a a oe presided over a 4 woman with her eyes completely blinded. We have 
re ‘a eae : ee atest aa aaa thus disposed of the questions raised by this appeal 
i , ate pe. apt But we cannot close without a word of warning to 
' inces in the ¢ ition by special amendment Nive. Basencio, Tha Teaet ak fetes 4 het on 
[he strangest thing about this movement is that ~~. : y ia 2 ae oe 
ludge Strong | never before had any difficulty in 2° ™2By of us can feelingly testify, very different from 
discovering thing in the United States Constitu- the rocking chairs in which the beauty and fashion 
tion that he particularly wanted to find. For our own Of our land are want to disport themselves, and if 
part we could sily find a Supreme Being in the ™ the tender and appropriate duties of wife and mat- 
Constitution of the United States as an authority to ron, she shall forget the spirit of recklessness and 
make paper money a legal tender for the payment intrigue which led her to occupy the position of referee 
\f debts in this case, we will gladly overlook the past. But if, 
But we are not going to argue this question upon forgetting her duties to her husband and family, she 
‘ general principles. It is certainly difficult for us to shall persist in arrogating to herself the judicial ermine, 
g see how any benefit could arise to the Christian Church we shall make it our business to see if there is not 
: all the crimit n the land were compelled to adopt some provision of the Common or Statute Law under 
that religion at (if the expression is admissible) the which she may be punished for her audacious usur- 
point of the halter. We do not mean to deny the pation—verbum sap. 
ower of the lature to prescribe the union of DecREE OF THE Court—While we cannot compel 
the criminal y some religious body as a penalty restitution of the money paid by the Plaintiff to his 
for crime; if ed with the obligation of hearing daughter as she is not a party to this action, and we 
two average s« ns a week we are not prepared cannot enter judgment on the Bond as it was clearly 
to say that the nishment would not be exemplary. void, yet the entire decree of the referee must be 
We place out n entirely upon the ground that reversed, and it is ordered, adjudged and decreed that 
he Legislature | not authorized the infliction of the deed of gift entered on the records of the Court 
uch a penalty a we are unwilling that the referee below be stricken off, and that the Plaintiff, Levi 
should add the functions of that body to her self- Shylock, be permitted to fall back and relapse into 
ippointed dutic Civil Judge and Court of Oyer Judaism, and he is hereby reinstated into all and 
& Termine \bsorbed in our arduous duties. singular his rights and privileges and corresponding 
ve can pay litt ttention to general literature, but duties as a Jew nunc pro tunc, subject only to the 
e read the p prints and we cannot ignore the Constitution of the United States and the Com- 
fact that this is created much interest in the monwealth of Pennsylvania. Record remitted and 
inds of the community. If we are rightly informed, proceedings awarded. 
he facts have formed the basis of a powerful drama By THe Court. 
( 
TRITT <7 - . ~ 
/ ANNUAL MEETING OF AMERICAN SOCIETY OF 
: INTERNATIONAL LAW 
s 4 4 4 4 4 Aa 
By Howarp S. LeRoy 
Of the Washington, D. C., Bar 
r 
a HE American Society of International Law held from any additional steps in limitation of the con- 
its twenty-first annual meeting at the New Wil-_ struction of auxiliary cruisers by the leading naval 
lard Hotel, Washington, D. C., from April 28th powers. He directed particular attention to the urgent 
30th, inclusive he sessions were largely attended necessity of avoiding “provocative armaments.” ‘He 
international | rs, members of the diplomatic felt that substantial progress had been made during 
rps, professors of international law, Government offi- the past year in the direction contemplated by the 
Is and others w 1 special interest in the inter- Locarno Agreements, that is, the elimination of war 
tional field potentialities by settlement of international issues in- 
: Honorable Charles Evans Hughes, former Secre- volving the submission of legal questions for adjudica- 
. y of State, ai ‘resident of the Society, opened tion by the World Court, and the resolving of extra- 
first session o1 ursday evening, April 28th, at legal issues through diplomatic channels. In conclusion, 
3 8:30 o'clock. Mr. Hughes in his presidential address Mr. Hughes adverted to the deadlock now existing 
' phasized the importance of further limitation of with respect to American participation in the World 
naments in extension of the program initiated at Court, and the divergent interpretations of the reserva- 
Washington Arms Conference, pointing out the tions in the Senate Resolution on the questions of 


eficial psychological effects which would accrue American interests and the necessity of unanimity 
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preliminary to the rendering of Advisory Opinions by 
the World Court. 

Following the Presidential address, Mr. Hughes 
introduced Dr. Alexander Pearce Higgins, Whewell 
Professor of International Law, Cambridge University, 
England. Professor Higgins, who is one of the recog- 
nized English authorities on international law, discussed 
briefly “The Duties of States.” He said that many of 
the difficult international issues arose and survived 
by reason of an approach in the spirit of “My coun- 
try’s rights and your country’s duties.” He stressed 
the fact that it was the duty of the international law- 
yer to rationalize and to promote better understand- 
ing by placing the emphasis upon national duties rather 
than on national rights. He stated that the primary 
duties of the state were: (1) to assure internal justice 
to all, alien as well as national, and (2) to cooperate 
externally with all the members of the international 
society. He indicated that the inability or failure to 
discharge these fundamental international obligations 
by backward States gave rise to international irrita- 
tions which are accentuated by the increasing inter- 
dependence of states. 

The second day of the Annual Meeting always 
includes three sessions, and affords the opportunity for 
the reading of papers on assigned topics and the round 
table discussions by members of the Society. At the 
morning and afternoon sessions on Friday, April 29th, 
Dr. Edwin W. Borchard, Professor of Law, Yale 
University, presided. The general topic of this Round 
Table Conference was the responsibility of states for 
damage done in their territories to the person or prop- 
erty of foreigners. The first subject under this topic 
was “Denial of Justice.” The Discussion was opened 
by Dr. Amos S. Hershey, Professor of Political Sci- 
ence, Indiana University, and Honorable Charles Per- 
gler, former Minister of Czechoslovakia to Japan. The 
debate on “Denial of Justice’ from the floor was led 
and enlivened by the differing points of view of Pro- 
fessor Fenwick and Professor Putney on international 
due process of law with special reference to the cur- 
rent situations in Mexico and Nicaragua. 

The second subject under the general topic was 
“Confiscation” with the discussion opened by Philip C. 
Jessup, formerly of the State Department and now 
Assistant Professor in International Law, Columbia 
University. Professor Jessup emphasized the confu- 
sion frequently arising in discussion of this subject 
from failure to distinguish between a taking of prop- 
erty with compensation and a taking of property with- 
out compensation. He called attention to certain situa- 
tions in which the Supreme Court of the United States 
had taken an advanced position in support of regula- 
tory power raising close questions of confiscation. The 
comment from the floor was directed to the importance 
of more clearly defined concepts as to what constitutes 
a degree of confiscation involving a departure from 
the generally accepted international standard of jus- 
tice and fair dealing. 

The third subject under the general topic, “Riots 
and Civil Disorder,” was taken up at the afternoon 
session. The formal discussion was opened by James 
W. Garner, Professor of Political Science, University 
of Illinois, Hobart R. Coffey, Law Librarian, Uni- 
versity of Michigan, and Clyde Eagleton of New York 
University. 

Professor Garner set forth in some detail the gen- 
eral principle of liability of a State for failure to exer- 
cise due diligence for the protection of aliens, pointing 





out that there must be due diligence to achieve the 
standard of treatment recognized as customary for 
aliens under international law, and that in case of 
failure it was no defense for the delinquent State to 
say that aliens enjoyed better treatment than nationals, 
or to contend that the responsibility rested on a con- 
stituent state of a federated nation. Dr. Garner took 
the position that in case of injuries to aliens by mobs 
or other groups promoted by the mere fact of alienage 
there should be a liability for reparation irrespective of 
any question of due diligence. Mr. Eagleton, in the 
discussion of the topic as to the steps which a nation 
might properly take to protect its nationals involved in 
the civil disorders of another country, inquired how 
far a nation might go in its preventive protection in 
advance of actual disorders and he referred to the 
situation in China. 

Mr. Hughes again presided over the Friday eve- 
ning session which was devoted to the subject of the 
termination of unequal treaties. Papers were read by 
Mr. Frank E. Hinckley of the California Bar, Dr. 
Albert H. Putney, Director of the School of the Polit- 
ical Sciences, American University, and by Professor 
Raymond L,. Buell, Harvard University. Mr. Hinck- 
ley limited himself to a discussion of the Chinese 
treaties granting both general and special consular 
authority. In view of the insistent demand of the 
Chinese for the abolition of the special extraterritorial 
consular authority, he concluded that this had now 
become of doubtful value and that the United States 
might well act for the advancement of American in- 
terests by terminating the special authority and hence- 
forth relying upon the more useful agency of general 
and normal consular authority. Dr. Putney, former 
Chief of the Far Eastern Division of the State De- 
partment, directed attention to the fact that unequal 
treaties were peculiar to the Orient, where conditions 
have been such as to favor a survival of the system 
of racial law as opposed to territorial law. He felt 
that the abrogation of unequal treaties was diplomatic, 
rather than legal in character, and that any right to 
abrogate should spring from changed conditions and 
injustice rather than mere inequality of treaty provi- 
sions. Professor Buell of Harvard directed attention 
to the importance of some adequate plan for the peri- 
odic revision of treaties to meet changing needs and 
he spoke hopefully of the provision for the registra- 
tion of treaties with the Secretariat of the League of 
Nations. 

In the course of the general discussion from the 
floor it was suggested that Mr. Hughes might wish 
to express an opinion in view of his special interest 
in the Washington Conference of the principal powers 
with interests in the Pacific. In response he stated 
that he was sympathetic to the revision of treaties to 
meet changed conditions, but he felt that the solution 
of the problem of unequal treaties would be found in 
the realization that changing conditions justify new 
negotiations rather than in any legal principle permit- 
ting escape from valid agreements under internationa! 
law. He said, “The very fact that we realize the 
sanctity of the obligation entered into, obligates the 
States to alter inequitable treaties. The nations inter 
ested in this problem should consider it as individuals 
consider similar situations in the higher business or- 
ganizations. When changing conditions justify new 
negotiations they are undertaken in the interest of good 
business.’ 

In concluding the treaty discussion Honorable Les 
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f the District Columbia Bar, and 
the Department of State, made a 
iluable contribution by directing attention to the con- 
many of the Chinese treaties now 
use them to be regarded as unequal 
of revision to meet changed con- 
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ONGRESS fast taking over the regulation 
of the a lomain of the United States, 











: formally ed by the Air Commerce Act 
1926 Che Commerce Act passed under the 
: mmerce pe I oul ites transportation through 
5 America! jurisdictior However, since 
uircraft will be used wholly in one state, 
: 1 since the s of interstate commerce must 
] ; e flown over | winged vessels, practically all 
r rcraft and al rmen will be subject to Federal 
trol through t requirement of Federal licenses. 
J mportant it there be but one rule of the 
e in the ait single license for both pilots 
“ vessels be valid over whole continent, and 
it 1 single aut! ty control air navigation and 
. igators, that the best State’s Righter will not 
0 ion the vhich Congress practically 
id iopolized t ernment of navigation in the 
:. main blic 
yn Still more « ent is the need for natural con- 
+} f radio s ¢ stations whence the waves 
id sound spread er the Union. If each state 
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na ending station in Russia, for example, may propa- 
4 gandize throughout the whole continent and across 
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e! t can be stopped only by disturbing the air 
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QI ir will be rendered impassable for messages at 
le »f the ¢ of the Russian station. If 
ir is to be cessfully by radio, it must 
the bas 1 utility regulated by a 
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including Reports of Committees, Election of Officers 
and the Meeting of the Executive Council. 

The Annual Dinner of the Society was held at 
the Willard Hotel, Saturday evening with Mr. Hughes 
presiding as Toastmaster. The guests of honor and 
speakers were The Honorable Vincent Massey, the Ca- 
nadian Minister to the United States, Mr. Frederic R 
Coudert of the New York Bar, and ex-Senator Irvine 
L. Lenroot of the District of Columbia Bar 


DEPARTMENT OF CURRENT LEGISLATION 


Act of 1927 
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world public service commission through agree 
ment of the governments. The United States will 
feel the need of sharing in this common regulation 
as the perfection of sending apparatus increases the 
radius of transmitting stations. On the basis of the 
Radio Act, this country can enter into the neces- 


sary international engagements to protect the 
American share in what is necessarily a world 


method of the distribution of ideas. 

The “Radio Act of 1927” (Public 632, 69th 
Congress) is the outgrowth of several years’ effort 
in Congress to remedy the chaotic condition in the 
radio field. The Bill as passed by the House and 
as passed by the Senate was quite different in many 
important particulars. The Act as it finally came 
out of conference is a compromise, having many of 
the disadvantages usually produced by such method 
or preparation. 

Section 1 declares that the Act is intended to 
regulate interstate and foreign radio transmission 
and communications, to maintain the control of the 
United States over the channels of interstate and 
foreign radio transmission, and to provide for the 
use of such channels, but not the ownership thereof, 
for limited periods under Federal license, and that 
no license shall be construed to create any right 
beyond its terms, conditions, and periods. 

This interesting section in practice will put 
under the control of the Federal government all 
transmission stations since it is hard to imagine a 
station that will not be strong enough to send a 
message over the boundary of a particular state. 
The rights of ownership or of servitudes in air 
space appear to be over ridden by any possible 
statute since it expressly forbids the use of “any 
apparatus for the transmission of energy or com- 
munications or signals by radio” except with a 
license granted under the provisions of the Act. 
The concession system in place of the private 
ownership system is clearly adapted for radio trans- 
mission stations. 

The licensing provision applies only to the 
radio transmission between states, to a foreign 
country or a vessel, or in case the effect of the 
transmission extends beyond the border of the state 
or interferes with transmission or reception of com- 
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munications from or to places without the state. 
With interstate and foreign commerce thus broadly 
defined it is difficult to imagine a sending apparatus 
which would not be subject to Federal control. 

A commission is created by section 3, to be 
known as the Federal Radio Commission, composed 
of five commissioners appointed for six year terms 
by the President with the advice and consent of 
the Senate, one from each of five zones created by 
section 2. The commissioners are to be citizens of 
the United States and actual residents and citizens 
of the States within the zone. Not more than three 
commissioners shall be members of the same po- 
litical party, and no commissioner shall be finan- 
cially interested in the manufacture or sale of radio 
apparatus or in the transmission or operation of 
radio telegraphy, radio telephony, or radio broad- 
casting. For the first year the commissioners re- 
ceive salaries of $10,000 and thereafter $30 a day 
while engaged upon the work of the Commission, 
plus necessary traveling expenses. 

The Commission by section 4 is required “from 
time to time, as public convenience, interest, or 
necessity requires” to (a) classify radio stations; 
(b) prescribe the nature of the service to be rend- 
ered by each class and each station (c) assign bands 
of frequencies or wave lengths to the various classes 
of stations and assign frequencies or wave lengths 
for each station, determine the power which each 
station shall use and the time during which it may 
operate; (d) determine the location of classes of 
stations or individual stations; (e) regulate the 
kind of apparatus with respect to its effects and the 
purity and sharpness of the emissions from each 
station and its apparatus; (f) make regulations to 
prevent interference between stations “and to carry 
out the provisions of this Act,” but changes in wave 
lengths, authorized power, character of emitted 
signals, or in times of operation are not to be made 
“without the consent of the station licensee unless, 
in the judgment of the commission, such changes 
will promote public convenience or interest or will 
serve public necessity or the provisions of this Act 
will be more fully complied with.” The Commis- 
sion also has authority to (g) establish areas or 
zones to be served by any station; (h) make special 
regulations applicable to chain broadcasting; (i) 
make general regulations requiring stations to keep 
records of programs, transmissions of energy, com- 
munications, or signals; (j) exclude from the re- 
quirements of regulations any radio station upon 
railroad rolling stock, or modify such regulations ; 
and (k) hold hearings, summon witnesses, admin- 
ister oaths. compel the production of books, docu- 
ments, and papers, and to make necessary investi- 
gations. No method is provided for compelling the 
appearance of witnesses or the production of docu- 
mentary evidence. After one year from the first 
meeting of the Commission all the powers and 
authority of the Commission are transferred to the 
Secretary of Commerce who thereafter prescribes 
qualifications of station operators, classifies them, 
and licenses them, and suspends operators’ licenses. 
It is also the duty of the Secretary to inspect trans- 
mitting apparatus and to report to the Commission 
violations of the Act or of regulations, or of the 
terms and conditions of the license: to designate 
call letters and to publish such other announce- 
ments and data as may be required for efficient 





operation and proper enforcement of the Act. (Sec- 
tion 5.) 

After the Secretary has succeeded to the orig- 
inal powers and authority of the Commission, the 
Commission is continued to act upon and determine 
any matters referred to it by the Secretary or 
brought before it on appeal from a decision of the 
Secretary. The Secretary is required to refer to 
the Commission for its action any application for a 
station license “as to the granting of which dispute, 
controversy, or conflict arises or against the grant- 
ing of which protest is filed within ten days after the 
date of filing said application by any party in in- 
terest and any application as to which such reference 
is requested by the applicant at the time of filing 
said application.” The Secretary may refer to the 
Commission at any time any matter the determina- 
tion of which is vested in him. Any person, in 
cluding any State or political subdivision thereof, 
who is aggrieved or whose interests are adversely 
affected by any decision, determination, or regula 
tion of the Secretary may appeal to the Commission 
within 30 days. The Commission is to hear the 
appeal de novo under regulations made by it, and 
its decision is final, except that there is a review 
by the courts of its action in refusing applications 
for station licenses or for renewals or modifications 
thereof. 

During the first year after the first meeting of 
the Commission station licenses are issued by the 
Commission. After that year they may be issued 
by the Secretary of Commerce. Whether or not 
the Secretary can refuse to issue a license is not 
clear in view of his duty to refer to the Commission 
“for its action” a disputed application for a station 
license. It may fairly be said that if the Secretary 
is ready to refuse a license that “dispute, contro- 
versy, or conflict” has arisen as to the granting of 
the license, and it would therefore be his duty to 
refer it to the Commission. In any event, if he does 
refuse, the Act is clear that the applicant may ap 
peal to the Commission within 30 days. The Com 
mission is to hear the appeal de novo and its de 
cision is final subject to the court appeal described 
hereinafter. 

It is not clear from the Act who is to issue the 
license if the application is referred by the Secretary 
to the Commission, or if.the applicant appeals from 
the action of the Secretary in refusing to issue the 
license. It may be that the Commission is to issue 
the license in such cases, or it may be that the Com 
mission would make an order directing the Secre- 
tary to do so. The question is of importance be 
cause the Act is full of grants of power to the 
“licensing authority.” The statement of the con- 
ferees attached to the Conference Report declares 
that the Commission is the “licensing authority” 
during the first year and the Secretary of Con 
merce thereafter, but certain parts of the Act give 
at least the impression that the Commission is to 
issue the license if the matter has been referred to 
it either by the Secretary of Commerce or by the 
applicant on appeal. Thus, for example, when the 
Secretary refers applications to the Commission in 
the cases above described, such reference is declare: 
by section 5 to be “for its action.’ 

Licenses are granted only on written applica- 
tion setting forth such facts as the “licensing 
thority” may prescribe as to citizenship, character, 


financial, technical, and other qualifications of the 
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has been an abuse of authority or arbitrary action, 
or is it to substitute its own judgment on the ques- 
tion of public convenience, necessity, or interest? 
A comparison of the language quoted above from 
sections 9 and 11 makes it somewhat doubtful as to 
what the intention of Congress was in this matter. 
The Act makes no provision for a review of the 
decisions of the District of Columbia Court of Ap 
peals. There is considerable doubt whether the 
Supreme Court could be given jurisdiction to review 
the case. Inasmuch as sections 9 and 11 make it the 
duty of the “licensing authority” to issue the li 
cense if public interest, convenience, or necessity 
would be served by its issuance, it would seem that 
the District of Columbia Court of Appeals would 
have placed upon it a non-judicial function of de 
termining what is best for the public convenience, in- 
terest, or necessity. Such a function may not be 
imposed upon a constitutional court* whereas under 
these decisions such functions may be conferred 
upon courts of the District of Columbia. 

Licenses for broadcasting stations shall not be 
for more than three years and for other classes of 
stations for not more than five years. Renewals 
may be granted from time to time for similar pe 
riods. (Sec. 9.) The control of the government on 
transmission is made very effective by these short 
time licenses. 

Licenses shall be in the form prescribed by the 
Commission, but must in all events contain a con- 
dition that the iicense shall not vest any right to 
operate the station, nor any right in the use of 
frequencies or wave lengths designated in the li- 
cense, beyond the term of the license nor in any 
other manner than authorized in the license, that 
neither the license nor the right granted thereunder 
shall be transferred in violation of the Act, and 
that every license shall be subject to the right of 
governmental use or control in case of war or na- 
tional emergency. (Sec. 11.) 

No station license shall be granted until the ap- 
plicant has signed a “waiver of any claim to the use 
of any particular frequency or wave length or of the 
ether as against the regulatory power of the United 
States because of previous use of the same, whether 
by license or otherwise” (Sec. 5 (h).), and the li- 
cense is to contain the express condition that it 
shall not vest in the licensee any right in the use of 
frequencies or wave lengths designated in the li- 
cense beyond the term thereof. (Sec. 11.) 

Station licenses may be renewed only on ap- 
plication therefor, but no renewal is to be granted 
more than 30 days prior to the expiration of the 
original license. The declaration in section 9 that 
a license should be granted if public convenience, 
interest, or necessity will be served thereby is not 
in terms made applicable to renewals, but the lan- 
guage of section 9 providing for a fair distribution 
of licenses among the various States and communi- 
ties is made applicable to renewals, and the pro- 
visions of section 11 requiring the “licensing author- 
ity” to authorize the license if it determines that 
public interest, convenience, or necessity will be 
served thereby, apply to renewals as well as origi- 
nal licenses. In all other respects the renewals are 
treated in the same manner as original issues, with 
the same rights of appeal and the same doubts and 
queries noted above. Renewals are to be made from 
time to time for a term of not to exceed three years 


*Keller et al v. Potomac Electric Power Co., 261 U. S. 428: Postum 
Cereal Co., Inc. v. California Fig Nut Co., decided January 3, 1927 
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in the case of broadcasting licenses and not to ex- 
ceed five years in the case of other licenses. (Sec. 9.) 

Apparently, a modification sought by the li- 
censee in the terms of his license can be made only 
on written application. It is to be noted that sec- 
tion 4 gives the commission during the first year, 
and thereafter the Secretary of Commerce, the right 
to make regulations for the enforcement of the Act, 
assign wave lengths, determine the power of each 
station and the time during which it may operate. 
Section 4, however, provides that changes in these 
matters shall not be made without the consent of 
the licensee “unless in the judgment of the com- 
mission such changes will promote public conven- 
ience or interest or will serve public necessity, or 
the provisions of this Act will be more fully com- 
plied with.” The provisions as to appeal from the 
decision of the Secretary of Commerce, affording 
a hearing before the application is acted upon, and 
appeal to the Court of Appeals of the District of 
Columbia, are the same as in the case of issuing a 
license, and the doubts and queries expressed above 
in connection with that topic are equally applicable 
in the case of modification of licenses. 

A license is revocable by the Commission for 
(1) false statements in the application or in the 
“statement of facts” required under section 10, or 
(2) because of conditions revealed in any “state- 
ment of facts” which would warrant the “licensing 
authority” in refusing the granting of the license in 
the first place, or (3) for failure to operate substan- 
tially as set forth in the license, or (4) for violation 
of any of the restrictions and conditions of the Act 
or of any regulation of the “licensing authority” 
authorized by the Act or by a treaty, or (5) when- 
ever “the Interstate Commerce Commission, or any 
other Federal body in the exercise of authority con- 
ferred upon it by law” finds and certifies to the 
Commission that any licensee “bound so to do” has 
failed to provide reasonable facilities for the trans- 
mission of communications, or has made any unjust 
and unreasonable charge, or has been guilty of dis- 
crimination in charge or service, or has made any 
unjust and unreasonable classification, regulation, 
or practice with respect to transmission of com- 
munications or service. The order of revocation is 
not to take effect until 30 days notice in writing 
has been given to the “parties known by the com- 
mission to be interested in such license.” Any “per- 
son in interest aggrieved” by the order may apply 
in writing within the 30 days for a hearing, and 
upon the filing of the application the order shall 
“stand suspended until the conclusion of the hear- 
ing.” Notice in writing of the hearing is to be given 
by the Commission “to all the parties known to it to 
be interested in such license” 20 days before the 
hearing. Upon the conclusion of the hearing, the 
Commission may affirm, modify, or revoke the order 
of revocation. (Sec. 14.) 

The licensee has the right to appeal either to 
the Court of Appeals of the District of Columbia or 
to the Federal district court for the district in which 
the licensed apparatus is operated, by filing “within 
20 days after the decision complained of is effec- 
tive” notice in writing of the appeal and “of the 
reason therefor.” Within 20 days after the apneal 
the Commission shall file the originals or certified 
copies of all papers and evidence presented upon 
the application for the license or in the hearing on 
the order of revocation, and a copy of its decision. 


Either party may give notice to the court of desire 
to adduce additional evidence, and the court may 
order such evidence taken in such manner and upon 
such terms and conditions as it may deem proper. 
The court is to determine the appeal upon the rec- 
ord and evidence and “may alter or revise the de- 
cision appealed from and enter such judgment as to 
it may seem just. The revision of the court shall be 
confined to the points set forth in the reasons of 
appeal.” (Sec. 16.) 

It will be noted that the Act makes no provi- 
sion for a stay of revocation upon appeal to the 
court. In fact the Act in terms provides that the 
order shall be suspended “until the conclusion of 
the hearing” by the Commission, even though the 
Commission takes some time to render its decision 
after the conclusion of the hearing. It is not clear 
what the Act means by authorizing the court to 
“alter or revise” the decision of the Commission 
The order of the Commission is one of revocation, 
the Act apparently granting it no right of suspend 
ing a station license, so that it would seem that the 
only order the court could make would be one set 
ting aside the revocation or affirming it. Possibly 
the framers of the Act had in mind that the court 
might convert the revocation into a suspension for 
a limited period, or make the revocation conditional! 
upon the performance or the non-performance by 
the licensee of stipulated conditions in the decre¢ 
of the court. 

An interesting constitutional question raised 
by the Act is as to the validity of vesting in the 
Federal district court the right to review an order 
of the Commission revoking the license upon th 
ground of “conditions revealed by such statements 
of fact as may be required from time to time whic! 
would warrant the licensing authority in refusing 
to grant a license on an original application.” In- 
asmuch as sections 9 and 11 of the Act make it the 
duty of the Commission to issue the license if “pub 
lic interest, convenience, or necessity” would he 
served by its issuance it would seem that the dis 
trict court would have placed upon it the non-ju 
dicial function of determining what is best for the 
“public convenience, interest, or necessity.” Such a 
function may not be imposed upon a constitutional 
court® whereas under these decisions such functions 
may be conferred upon courts of the District of 
Columbia. 

Apparently, it is the duty of the Commission 
to revoke the license if the Interstate Commerce 
Commission, for example, certifies to the Commis- 
sion that the licensee has been guilty of discrimina 
tion in charge or service. No provision is made for 
any review by the Commission of the determination 
by the Interstate Commerce Commission and ap- 
parently the only function of the court on review 
would be to discover whether or not the Interstate 
Commerce Commission had so found and certified 
regardless of what the court might itself think as t 
the existence of the discrimination. It is possible 
that under the language of section 14 it may be the 
dutv. of the Commission and of the court on appeal 
to discover whether or not the finding and certi- 
fication of the Interstate Commerce Commission 
was made “in exercise of authority conferred upon 
it by law.” If these words mean that the Inter 
state Commerce Commission mpst be expressly 
authorized by law to make certifications to the Ra 
supra; Postum Cereal Co 


*Keller et al v. Potomac Electric Power C 
Inc. v. California Fig Nut Co., supra 
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tional purposes and for due process of law if notice 
of the order and of the hearing was given to the 
licensee. If the order can be attacked on the ground 
that some individual who was not notified was in 
fact “known by the commission” to be interested, it 
is apparent that a failure of justice may result. It 
is interesting to note that while apparently thé 
notice is jurisdictional the only one who can apply 
for a hearing is “any person in interest aggrieved 
by said order.” Apparently, the notice must actu- 
ally reach all the persons entitled to be notified 
The Act says that notice must be “given.” 
(Concluded in July issue) 
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always the aristocrat-companion to Washington, inti- 
mate of La Fayette, married to a daughter of General 
Schuyler, the leader of New York’s social aristocracy, 
handsome, brilliant, courtly, and attractive to men and 
women alike. Endowed with a marvelous intellect, 
and possessed of an unaccountably good education and 
charming manners, he was egocentric, impatient of 
criticism, and imperious. After four years of the 
closest association with Washington he one day left 
him in a fit of temper. Washington a little later gave 
him an independent command and he finished his mili- 
tary career in what has been termed a blaze of glory. 

We are told but little of his preparation for the 
bar. Nor are we told precisely when he was ad- 
mitted. His son, J. C. Hamilton, who in 1834 pub- 
lished two volumes of a never completed biography, 
says as of the date of 1783: 

Notwithstanding urgent solicitations, Hamilton ad- 
hered to his purpose of retiring wholly from public life, 
and was soon immersed in the labers of his profession; in 
which without the advantage of much previous study, by 
the energies of a mind peculiarly adapted to the analysis 
of first principles, he rose to an unequalled, unapproached 
distinction. 

Schmucker, after commenting on Hamilton’s su- 
perior talents and the fact that the chief burden con- 
sisted in the acquisition of the principles of the common 
law of England, says: 

We will not be surprised therefore to learn that 
Hamilton prepared himself for admission to the bar in the 
incredibly short period of four months, and that he was 
licensed as an attorney at the end of that time. 

None of them tell us what he studied or how 
and by whom he was admitted. 

Mrs. Atherton in “The Conqueror,” which pro- 
fesses to be the dramatization of Hamilton’s life, tells 
us that even before he left the West Indies he had 
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learned Latin, Greek and Hebrew, and pored over 
Pope, Plutarch, Shakespeare, Milton, Plato and a few 
other English poets and Greek philosophers. She also 
says that while at King’s doing five years of college 
work in two years, he found time to read Cudworth’s 
“Tntellectual System,” Bacon’s “Essays,” Plutarch’s 
“Morals,” Cicero’s “De Officiis,” Montaigne’s “Es- 
says,’ Rosseau’s “Emile,” Demosthenes’ “Orations,” 
Aristotle’s “Politics,” and the “Lex Mercatoria.” 

Neither she, nor any other, tells us of other books, 
peculiarly of the law, he studied. Nor are we told of 
his examination or admission. 

Burr was admitted about the same time and Par- 
ton and Davis, each in his separate “Life of Burr,” 
tells us that admission to the practice was obtained 
from the Supreme Court; that a rule of court required 
that a candidate must have spent three years in the 
study of law before he could be admitted. This court 
then was composed of Richard Morris, Robert Yates, 
and John Sloss Hobart. Burr had read law for only 
one year, but in his own behalf moved the court to 
waive its rule and, because of his service to his coun- 
try in the army, permit him to take the examination. 
The Bar at Albany vigorously opposed his motion. 
But the motion was granted, a difficult examination 
successfully passed, and Burr, who for twenty years 
was to be Hamilton’s rival at the bar and opponent 
in politics, was licensed as an attorney January 19, 
and admitted as a counsellor April 17, 1782. 

Doubtless Hamilton’s experience was quite similar. 
Certainly he could not have been considered to have 
pursued a course of legal studies for three years. 
What did they study and what had they read? Coke, 
of course, and they had Blackstone’s Commentaries. 
Burke in a speech in the British Parliament, at the 
beginning of the Revolution, said there were then as 
many copies of Blackstone in the colonies as there 
were sold in England, and said that in no country in 
the world was the study of the law so general. 

Later Chancellor Kent tells of Hamilton, in his 
cases, relying on Grotius, in the original, and says 
of him: 

He was not content with the modern reports, abridge- 
ments or translations. He ransacked cases and precedents 
to their very foundation and we learned from him to carry 
our inquiries into the Commercial codes of the nations 
of the European continent. 


Undoubtedly Hamilton had read and _ studied 
deeply, and widely; but his papers left to us are re- 
markably free from quotations, or citations of author- 
ities. He seems to have bottomed his arguments on 
bedrock principles and from that builded in the fewest, 
strongest words possible. 

James Brown Scott, in his sketch on Hamilton 
in Dean Lewis’ “Great American Lawyers,” says that 
Story’s words concerning Marshall are applicable to 
Hamilton. Story said, “When I examine a question 
I go from headland to headland; from case to case. 
Marshall has a compass, puts to sea, and goes directly 
to his result.” Marshall wrote his great opinions, ex- 
pounding our constitution, declaring the law and mak- 
ing the precedent, without calling to his support the 
opinion, decision, or writing of others. He simply 
declared the law, and there it is. Not as Burr said, 
“Law is whatever is boldly asserted, and plausibly 
maintained’’; but because it is law—right, reason, and 
logic. So, with Hamilton. One who reads his argu- 
ments in the Camillus papers, his reports to Congress, 
his debate on the constitutionality of the Federal Bank, 
his immortal essays in the “Federalist,” knows Hamil- 





ton exhibits the highest achievement in political think- 
ing and constructive statesmanship and observes that 
he rarely ever quotes or cites any other writer or 
authority. Kent tells us, however, that in presenting 
his cases in court he exhausted the subject and cov- 
ered the entire field. 

Apparently he was admitted to the practice in the 
autumn of 1782 for Schmucker tells us that the New 
York Legislature elected Hamilton to Congress on 
July 22, 1782, and adds: “After the adjournment of 
the state legislature Mr. Hamilton returned to AIl- 
bany, and, after examination was admitted to the bar.” 

In July, 1782, in a letter to Morris, Hamilton 
mentioned his hope to be examined for the Bar in 
October; and in November in a letter to LaFayette 
he said “I have been employed for the past ten months 
in rocking the cradle and studying the art of fleecing 
my neighbors. I am now a grave counsellor at law, 
and shall soon be a grave member of Congress.” 

All of them tell of his first case—some calling it 
his first, others one of his earliest cases. The case was 
Rutgers v. Waddington, and was tried in the mayor's 
court of New York. It was brought under the Tres 
pass Act, allowing suit to be brought by those who 
had deserted their residences because of British occu 
pancy of the city, against the quondam tenants. The 
plaintiff was a widow; the defendant a wealthy Tory 
Hamilton appeared for the defense and invoked the 
law of nations, contending the recent treaty with 
Britain extinguished the right of action. He, of course, 
was on the unpopular side, and the case was one of 
many pending or to be brought. His presentation was 
forceful and successful. A town meeting followed, 
complimented Hamilton on his ability displayed, but 
stigmatized the court and memorialized the legislature 
That obliging body decreed that the court’s decision 
was subversive of all law and order, and provided that 
in future only men should be appointed judges who 
would administer the laws fearlessly and justly! It 
would seem that even then courts were not immune 
from criticism. 

We have but little of his professional work in his 
early year at the bar, but apparently he was busy 
In a letter to Gouverneur Morris written on Sunday, 
March 21, 1784, after apologizing for not having 
sooner written, he says: 

But legislative folly has afforded so plentiful a harvest 
to us lawyers that we have scarcely a moment to spare 
from the substantial business of reaping. 

His son says: 

Of his professional efforts at this time, the traces 
among his papers are few and of little value. The practice 
of reporting adjudicated cases had not obtained. Stenog- 
raphy was unknown in America, and the vestiges of the 
eloquence of the men whose genius embellished the infancy 
of our republic are rare and imperfect 

Hamilton was chosen by the Annapolis conven- 
tion to draft the call which was issued for the con- 
stitutional convention, which met at Philadelphia in 
May, 1787. It is impossible here to comment on this 
most memorable convention, its work, or its illustrious 
members. Hamilton was a member. Jefferson was 
in France. Neither was wholly pleased with the draft 
of the Constitution submitted. Here, however, each 
by his action rose to the pinnacle of patriotic states- 
manship, for both Jefferson and Hamilton worked 
valiantly for its adoption; Jefferson by letters, mainly 
to Washington and Madison; Hamilton by the “Fed- 
eralist” papers. 

No study, however imperfect, of the life of Ham- 
ilton can be made without noticing this, his greatest 










































Was t 
quence 
tinacit 
sage f 
Sessior 
parent 
against 
conven 


lefferse 
for five 
for abo 
ome S 
months 
tormed 


lone an 
Were, | 
hy 

hose th 
Started. 


“fought ] 


But 
lere 
Mr. 








































































HAMILTON 











vork Phe ralist’” comprises eighty-five essays 
the science f government, which are universally 
regarded as t most important contribution of our 
country to tl terature of political science. With 
i the exception of five papers written by Jay, the series 
was written lton and Madison, Hamilton pre- 
ring the gre umber of them 
They app is newspaper articles in two New 
York papers It is said of them they were dashed 
off almost as hurriedly as are newspaper leaders; but 
heir character and excellence make classics of them; 
| ind they stand lorious monuments to the wisdom, 
5 statesmanshit knowledge of government of their 
! uti ors 
| Here Hamilton was at his best, and, although he 
{ vas yet hardly thirty years old, he argued the cause 
vitl amazing al Phese papers are among the best 
ty xamples of hi ll as a logician, as witness certain 
a “ge , 
: tions of X<XXI of the papers, concerning the 
un . neral powers taxation 
S 
’ A governt ght to contain in itself every power 
requisite t t my shment if the obiects com 
7 mitted to its i 1 to the complete executien of the 
sts for wl f responsible free from every other 
trol br g [ cg und to the sense of 
e ™ ple 
As the dut ter g national defense 
1 of securing peace aga foreign or domes- 
rie & violence hi pr Visio T T isuaities and dangers 
t} nN which no possible limit s can be assigned, the power of 
sé ; making that p1 ght to know 1 ther bounds than 
f the exigencies of t tion and the resources of the com 
' munity 
as As revenu ssential engine by which the means 
ec] inswering tl | exigencies must be procured, the 
ut wer of pr ! that article in its full extent must 
cessarily | 1 ended in that of providing for those 
ire xigencies 
101 As theory ractice conspire t prove that the 
hat ver or procur £ nue 1s ul availing when exercised 
viv er the States r collective « pone the federal 
- ernment s ed with an wun- 
t lified pow r rd rv modes 
th : ; : ; 
Nor did he st th his writing. When the New 
1: York Legislaturs t to act upon the Constitution he 
1s is there, a met ind a veritable torrent of elo- 
la quence, persuasio1 nd reason. His courage and per- 
ying tinacity are attests this incident He sent a mes- 
ge from Poughl e, where the convention was in 
est session, to friends New York. He told them, ap- 
are parently the count that time was about two to one 
gainst the adoptior “But.” he added, “tell them this 
ention will never rise till it votes to adopt.” 
History records t rophecy foretold the event 
g It was at this juncture in the lives of these two 
the giants that Was! alled them to his cabinet 
ut efferson, who had not practiced for fifteen years, had 
five years beet iris. Hamilton had practiced 
about seve! if fferson was recalled to be- 
e secretary oO! succeeding lav. who for six 
la . ~ 1 S é 
‘ ths had been th Chief Justice of the newly 
med United States Supreme Court and Secretary 
. State. Hamiultor made Secretary of the Treas- 
} i> . 1 
canal t Washington ew them—knew what they had 
oe and could d 1 what manner of men they 
« - ¢ . ~ - . 
' He felt nec f them in his official family, and 
ore them for | first Cabinet Here the trouble 
t m ° 
irted. Jefferson hi f savs that he and Hamilton 
Tid o . : 
“eT I ght like cocks , ? ; 
But that is anotl tale. and there is no time for 1t 
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Mr. Claude G rs tells it, in a most interest- 
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ing and delightful way, in his recent volume, “Jefferson 
and Hamilton.” 

The Cabinet, the tavern, the coffee-house, the 
street and the drawing room were battlefields, and the 
struggle was intense. This struggle surpassed all others 
in importance, because not only did it mark the forma 
tion of two great political parties, but it affected pro- 
foundly the lives of millions yet unborn. There were 
marching mobs, burnings in effigy, fist fights, duels, de 
bates and billingsgate; and the encounters were not 
pink-tea affairs. This battle between the able, quiet 
philosopher-statesman, later to be fondly called the 
“Sage of Monticello,” on the one part; and the equally 
brilliant and patriotic genius, sometimes called “Alex- 
ander the Great,” and sometimes “The Little Lion,” on 
the other, was indeed Plutarchian. 

The two never met in the courtroom. Battles they 
had, and many of them, but they were political, not 
legal. Perhaps the best comparison we have of their 
logic and ability in debate is afforded by the opposing 
opinions furnished Washington, upon his request, about 
the right of the government to charter a bank—that 
bank which forty years later was to cause Jackson to 
lie awake nights, devising means for its destruction. 

It will be remembered that in February, 1791, the 
Congress had passed a bill chartering a national bank. 
The bill went to the president for his approval or veto. 
Its constitutionality was questioned, and Washington 
obtained on this question the written opinion of Jeffer- 
son, of Hamilton, and of Randolph, Attorney General 
Jefferson and Randolph argued the bill was unconstitu- 
tional. Hamilton contended it was constitutional. No 
one reading the arguments made on this occasion would 
ever doubt but that both Jefferson and Hamilton were 
able and learned lawyers. 

Here started the two schools of thought as to the 
powers of Congress to legislate—the one maintaining 
that the only field open is where the power is expressly 
given ; the other equally firm there are implied powers 
Jefferson belonged to the former of these schools and 
argued his case in a most lawyer-like way. Hamilton 
was of the latter named school, and was equally force- 
ful in the debate. Washington accepted and acted upon 
Hamilton's opinion. The bill was signed and the bank 
chartered. Twenty-eight years later, in McCullough v. 
Maryland, the same question came before the Supreme 
Court, and, in the unanimous opinion of that court, the 
great Chief Justice followed the reasoning and logic of 
Hamilton in his opinion to Washington. 

Jefferson left the cabinet early in 1794 ; and Hamil- 
ton soon thereafter. This ended the public life of both 
men, each having devoted about twenty years to public 
service, if we count as such Hamilton’s army service. 

Thereafter Jefferson did not re-enter the practice 
Hamilton, however, was active as a lawyer and really 
made his reputation as a leader of the profession after 
he left the cabinet. 

Mr. Warren, in his “The Supreme Court in United 
States History,” tells us of Hamilton’s first case in that 
court. Strange to relate, this case was decided the day 
following the Court’s decision of the only case in 
which Marshall appeared before that Court, of which 
he was to act as Chief Justice for thirty-four years. 
Hamilton's case was Hylton v. United States (3 Dallas 
171), and to decide it the Court for the first time 
(February, 1796) was called upon to pass upon the 
constitutionality of an act of Congress. The question 














involved was whether a Federal tax on carriages was a 
direct tax, within the meaning of the Constitution. 

Jay, who continued as Chief Justice while acting as 
our special minister to negotiate a new treaty with 
England, had been elected Governor of New York and 
resigned. Hamilton had been offered the appointment 
by Washington, and declined it. Rutledge was named, 
served for a short time, but was not confirmed by the 
Senate. Cushing was appointed, but refused to accept. 
Ellsworth was named, and took the oath the day of 
Hamilton’s argument. With Hamilton was Charles 
Lee, recently made Attorney General, and opposed to 
them were Alexander Campbell, of Virginia, and Jared 
Ingersoll, of Pennsylvania. Mr. Justice Iredell said 
of this case: 

Mr. Hamilton spoke in our court, attended by the 
most crowded audience I ever saw there, both Houses of 
Congress being almost deserted on that occasion. _Though 
he was in ill health, he spoke with astonishing ability, and 
in a most pleasing manner, and was listened to with the 
profoundest attention. 

In speaking forty years later of this same case, 

Mr. Justice Story said: 

I have heard Samuel Dexter, John Marshall, and Chan- 
cellor Livingstone say that Hamilton’s reach of thought was 
so far beyond theirs (Campbell and Ingersoll’s) that by 
his side they were school boys—rush tapers before the sun 


at noon-day. 
Two other observations may be of interest: 


Marshall lost his case, Ware, Admuntstrator v. 
Hylton (3 Dallas, 199) while Hamilton won. Camp- 
bell and Ingersoll each received as a fee $233.33; and 
Hamilton was paid $500.00. 

A little later Hamilton made it clear he did not care 
to practice in United States Supreme Court. Hunter, 
the plaintiff, had lost his case against Fairfax’s Devisee, 
in the Virginia District Court and appealed direct to 
the Supreme Court. He asked Hamilton to appear for 
him. The immediate case involved only 788 acres and 
Hunter offered to Hamilton a fee of $400.00, and 
agreed if the case were won the fee would be increased 
to $1,000.00 or “the fee of the land.” Hamilton re- 
fused employment, saying, “It not being my general 
plan to practice in United States Supreme Court.” 

At that time most of the members of the Court 
doubtless owed their selection to his influence, and it 
is highly probable this decision may be credited to his 
sense of the proprieties. 

Two other instances of the influence of his logic 
upon the Supreme Court are given: 

In 1810 the Court decided Fletcher v. Peck (6 
Cranch, 87) involving what was known as the “Yazoo 
Land Fraud.” This was the first case in which the 
Court held a state law unconstitutional ; and Hamilton, 
in a formal opinion given clients fifteen years before, 
foretold the decision of the Court. By fraud and 
bribery, the Legislature of Georgia had, by statute, 
granted thirty-five million acres to four land companies, 
at less than two cents the acre. Many legislators were 
bribed with stock or money. A succeeding Legislature 
sought to repeal the Act and regain the land ; the legis- 
lative contention being that titles based on the original 
fraudulent statute were invalid, the claimants contend- 
ing that having acquired title without knowledge of the 
fraud, the provision of the Federal Constitution forbid- 
ding the impairment of a contract protected them. 

Finally the matter reached the Supreme Court, on 
what appears to have been a made case. It was argued 
twice ; each time by Luther Martin against the validity 
of the titles ; and each time for their validity by Robert 
Goodloe Harper. In the first argument John Quincy 
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Adams was associated with Harper. Adams tells of it 
in his diary, and of the inauguration of Madison inter- 
rupting the argument. In the second argument, Joseph 
Story appeared with Harper, this being Story’s first ap- 
pearance in the Court. Chief Justice Marshall deliv- 
ered the opinion of the Court March 16, 1810, holding 
precisely as Hamilton had foretold the Court would 
hold, that the titles were valid and the Repeal Act un- 
constitutional. 

Mr. Beveridge in his “Life of John Marshall” in 
adverting to this earlier opinion of Hamilton, says of 
him: 

He was still regarded by most Federalists and nearly 
all moneyed men, as the soundest lawyer, as well as the 
ablest statesman in America. 

The other case referred to is that of McCullough 

v. Maryland, (4 Wheaton 316; 3 Law. Ed. 579) de- 
cided in 1819, twenty-eight years after Hamilton had 
given to Washington his opinion in the Bank Case. It 
will be remembered the case was one in which the gov 

ernment, through McCullough, the cashier of the bank, 
questioned the right of the State of Maryland to tax a 
national bank. The case arose in the county court of 
Baltimore County, was affirmed by the Maryland Court 
of Appeals and reached the Supreme Court on writ of 
error. Both the lower courts had decided in favor of 
Maryland. It was argued for the government by 
Webster, William Pinkney, and by William Wirt, the 
Attorney General—all giants; and for Maryland by 
Luther Martin, Attorney General of Maryland, and 
Joseph Hopkinson, two other giants ; and Walter Jones 
of Washington. The arguments consumed nine days 
In those days of few cases there was time to prepare 
and present them. 

Three days after Pinkney completed his memor 
able argument, which consumed three full days, Mar 
shall, on March 6, rendered the unanimous opinion of 
the Court ; and followed with remarkable similarity the 
reasoning of Hamilton in his opinion to Washington 

It was in this opinion the Chief Justice employed 
this sonorous language: 

The government of the Union is a government of the 
people; it emanates from them; its powers are granted by 
them; and are to be exercised directly on them, and for 


their benefit. 
The government of the Union, though limited in its 


powers, is supreme within its sphere of action; and its 
laws when made in pursuance of the constitution, form 
the supreme law of the land. 

There is nothing in the constitution of the United 
States, similar to the articles of confederation, which 
exclude incidental or implied powers. 

If the end be legitimate, and within the scope of the 

constitution, all the means which are appropriate, which 
are plainly adapted to that end, and which are not pro- 
hibited, may constitutionally be employed to carry it into 
effect. 
Strange to relate, everyone of the six lawyers had 
quoted from, cited, or referred to Hamilton’s opinion. 
or to the Federalist Papers. In noticing this, Marshall 
in his opinion said: 

In the course of the argument, the Federalist has 
been quoted; and the opinions expressed by the authors 
of that work have been justly supposed to be entitled to 
great respect in expounding the constitution. No tribute 
can be paid to them which exceeds their merit. 

Coleman's one volume Report and Johnson’s Re 
ports tell us something of Hamilton’s practice in New 
York. Many of the cases are marine insurance cases 
a few are ejectment cases and some are in assumpsit oF 
debt. 
One of the first reported by Coleman is Wardell 
v. Eden. Eden had given his bond in fifty thousan¢ 
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to cover money due to and to be ad- 


ed by Wardell. In July, 1796, Wardell assigned 
e bond to Ok in August Olcott assigned to Rowe; 
on Ov Rowe assigned to the Bank of New 
} rk. On O Olcott became a bankrupt and 

October & died insolvent 
L The bank tified Eden of the assignments and 
4 rbade payment to Wardell. A few days later Eden 
d Wardell hundred dollars, and Wardell en- 

red of record faction of judgment. 

Hamilton a1 larrison appeared for the bank and 

' rockholdt Livingstone for Eden 


Hamilton 1 for a vacation of the entry of sat- 








uction, assigt fraud. A majority of the Court 
eld with him nson delivering the opinion; but 
Justice Lansing and Justice Lewis dissented 
Burr was appointed in 1/92 as a member of the 
ew York Supreme Court, but declined to accept. He 
Hamilton f1 ently met in the courtroom, some 
es as associate nd at other times as opponents. 
, In Le Gues uverneur & Kemble they were 
ciates \g em were Livingstone, Troupe 
|! Gouverneur Morris. Le Guen, a Frenchman, sued 
factors, a Jewish house in New York, for goods 
igned by Le ¢ n and sold by the factors. There 
re a number In the first the factors won. 
the second |! ind Burr won for Le Guen. 
1800 the Su Court affirmed the judgment, 
| ch was for a ed and twenty thousand dollars. 
: \fterward gstone, Troupe and Morris filed 
¢ in chance fore the Chancellor of New York 
ging fraud in t ntract The Chancellor over- 
| the dem nilton and Burr, who in sub- 
e contended t tter had been fully adjudicated 
aw The cau ent by appeal to the Court of 
ors, at Albany s Court sustained the demurrer 
dismissed th with costs to appellants. 
t In Silva \ Hamilton and Burr were on 
site sides | ise was one of marine insurance, 
) lving fifty-five ndred dollars. It was first tried 
1798, before .ent betore he ecame ( hancellor. 
c jury found f plaintiff. Kent overruled the 
od tion for a new ft and it went, on writ of errer, 
e Suprem [here it was first argued for 
its ntiff in error ges and Lust, and for defend- 
its int in error by Bur nd B. Livingstone. At che April, 
9. term the | lered a re-argument. This 
ed Hamilton, H and Troupe opposed Burr 
! Livingstone trial was granted, and again 
P jury found Again it went on writ to 
Supreme ( argued that, since the jury 
I 1 second time found for his client on a question 
rt t, this ought clusive Hamilton argued, 
iry could onl I the verdict it did by dis- 
ling the law of 1 case, as laid down by this 
n t, and therefor: ther trial should be had. An 
r new trial was g1 1. ] am unable to learn from 
eports if there unother trial 
\ll the biographers and many historians tell us 
; swell v. The P argued before the Supreme 
bute t February, 1804 ly a few months before his 
Croswell was indicted for libelling Jefferson, 
s Re en president, 1 convicted. The libel con- 
h sted in charging that Jefferson paid Callender, a 
5 rinter, for grossly s if Washington and Adams. 
sit OF Hamilton appeat n the Supreme Court, without 
and offered t ve the truth of the charges 
ard t all accounts, his effort here must have been of 
reatest. We cat notice two of his important 
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contentions: (1) That the fact may be given in evi- 
dence by the defendant in justification of the alleged 
libel, if published for good motives and justifiable ends ; 
and (2) That the jury in a criminal case should decide 
the law and the facts, as the two are so blended as to 
make this necessary to reach a general verdict. 

Hamilton lost by the decision of an equally divided 
court; but he won his purpose, for after his tragic 
death, and at its next session, the legislature, by statute, 
made law of both his contentions. 

Hamilton exhibited a commendable sense of the 
ethics of our profession. In 1795 he wrote his friend 
Troupe, informing him he had made him executor of 
his will. He told him of his property, the lists, and of 
his obligations. Then he said: 

I have received some large fees for which the parties 
could not have had equivalents: From Williamson, one 
hundred pounds; from Macombe, one hundred pounds; 
from Constable, one hundred pounds. It would be just if 
there were means, that they should he repaid. 

A year later he writes to one Greenleaf, who de 
scribed himself to Hamilton as a banker worth five mil- 
lions, owing twelve hundred thousand. Greenleaf had 
proposed to Hamilton that Hamilton help him and 
allow Greenleaf to use his name, the two becoming 
partners, and Greenleaf to convey to Hamilton one 
third his property. Hamilton declined the offer, say 
ing: 

In my peculiar situation, viewed in all its public, as 
well as personal relations, I think myself bound to decline 
the overture 

Parton, in his life of Burr, says the earnings from 
the practice of Hamilton and of Burr were about ten 
thousand each. He tells this story, which I find no 
where else, nor am | able to find the letter to which he 
refers: 

Among the letters of Alexander Hamilton is one from 

a New York merchant, retaining Hamilton’s services in 


any suits the merchant might have for five years. En- 
closed in the letter was a note for a thousand dollars, 
payable at the end of the five years, with interest. Upon 


the letter is an endorsement in Hamilton's hand, reading, 
“Returned, as being too much.” 

If this story be true, it would seem Lincoln was 
not the first lawyer whose modesty minimized the value 
of his services. 

Among Hamilton’s private papers, found after his 
death, was one in his handwriting in which he told of 
his investments, estate, income, and expenses. From 
this we learn: “I think myself warranted to estimate 
the annual product of those emoluments at twelve thou 
sand dollars, at the least.” It is doubted if any Amer 
ican lawyer at that time had a greater income from the 
profession 

Let us now consider briefly the opinion of others 
as to Hamilton’s ability as a lawyer. It is sometimes 
difficult to determine what is history and what is 
eulogy ; and men in estimating Hamilton’s ability have 
exhausted the superlatives. 

Chancellor Kent said of him: 

He rose at once to the loftiest heights of professional 
eminence, by his profound penetration, his power of 
analysis, the comprehensive grasp and strength of his 
understanding, and the firmness, frankness, and integrity 
of his character. We may say of him, as was said of 
Papinian, “Omnes longo post se tntervallo reliquerit.” 

Judge Ambrose Spencer, of the New York Su 
preme Court, said: 

Alexander Hamilton was the greatest man this country 

ever produced. I knew him well. I was in a situation 
often to observe and study him. I saw him at the bar and 


at home. He argued cases before me while I sat as judge 
on the bench. Webster has done the same. In power of 
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reasoning Hamilton was the equal of Webster; and more 
than that can be said of no man. In creative power 
Hamilton was infinitely Webster’s superior. Hamilton, 
more than any man, did the thinking of the time. 

Talleyrand said: 

I consider Napoleon, Fox, and Hamilton as the great- 
est three men of our epoch, and if I might judge these 
three, I should assign without hesitation the first place to 
Hamilton. He divined Europe. 

Bryce draws a comparison between Washington 
and Hamilton; and after referring to Washington as 
standing like a snow-peak, unapproachable, says : 

But Hamilton, of a virtue not so flawless, touches us 
more nearly, not aed by the romance of his early life and 
his tragic death, but by a certain ardour and impulsive- 
ness, and even tenderness of soul, joined to a courage 
equal to that of Washington himself. . . . He stands in 
the front rank of a generation never surpassed in history ; 

a generation which includes Burke and Fox and Pitt and 

Grattan, Stein and Hardenberg, and William Von Hum- 

boldt, Wellington and Napoleon 
Jefferson owed his election to 
Hamilton, which finally caused Hamilton to fall in the 
duel at Weeahawken. Of course he here refers to 
Hamilton’s influence with Federalists to cause them to 
choose Jefferson rather than Burr when the electoral 
college was for weeks. tied, with each having the same 
number of votes. 

Jefferson himself in The Anas said of Hamilton: 

Hamilton was, indeed, a singular character. Of acute 
understanding, disinterested, honest and honorable in ali 
private transactions, amiable in society and duly valuing 
virtue in private life; (But the sage must savor his tribute 
with some political cayenne, and he concludes the sen- 
tence): Yet so bewitched and perverted by the British 
example, as to be under thorough conviction that corrup- 
tion was essential to the government of a nation. 

I am unable to find where Hamilton ever expressed 

a measured opinion of Jefferson, of his ability and 
character. But we are not without evidence of his 
action. The two were political enemies, leaders of op- 
posing forces, which forces fought bitterly. Yet when 
the time came that Hamilton must, by his action and 
his 


Bryce also says 


influence, choose if he would favor Jefferson, 
enemy, or Burr, who theretofore had been his friend, 
he openly and vigorously declared for Jefferson. Burr 


had talent, ability and standing, but lacked character 
and Hamilton knew it. Therefore, Hamilton opposed 
all plans of a vast majority of the Federalist leaders 
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This is 


Burr. 
proved not only by Hamilton’s letters to be ar 
Ames, Marshall and others, but Jefferson himself, a 


(including even Marshall) to choose 


letter to Martha, written January 26, 1801, said, 


“Hamilton is using his uttermost influence to procure 
my election, rather than Colonel Burr's.” 

I have wondered what our history now would be 
if Jefferson and Hamilton had not lived. It is said 
that in every crisis, God finds the man to meet the 
crisis. Yet it is difficult now to see who but Jefferson 
could have penned so well the Declaration; taught so 
well his political philosophy, of equal and exact justice 
to all men, with special privileges to none; or so well 
expressed his sturdy faith in mankind or his abiding 
belief in freedom of religious thought and action. 

Nor can we say who, but Hamilton, could have 
successfully waged the battle necessary to the adoption 
of the Constitution, that fire by night and cloud by day 
which had led, and still leads us on to our destined 
end; or who, but him, could have successfully devised 
and executed the financial plan which rescued the 
young republic from a state of bankruptcy and chaos, 
to start it on its way to become the greatest power in all 
history. 

There were giants in those days, and it 
proper that we, who today enjoy the blessings made 
possible by their foresight, patriotism and wisdom, 
pause reverently, and pay some slight tribute to their 
memory. 

But, after all, they were men, not demi-gods; very 
human—even as you and I. Each had his faults, and, 
upon occasion, each stooped to conquer. Jefferson was 


seems 


practical in his politics, and some of his letter are to 
friends informing them he had “put-down” the friend 
addressed for a certain sum, to help the cause. He 


favored the flank attack, and his enemies said he was 
evasive and not always frank. Each inspired, if he did 
not actually write, newspaper attacking the 
other, which today would put to shame the most hard- 
ened ward politician. 

Hamilton was intolerant, imperious and domineer- 
ing. Though a charming companion, he alienated and 
offended many of his closest friends by his temper and 
was a hard taskmaster, and drove his 


articles 


his egoism. He 


lieutenants by command, rather than winning them by 
persuasion. 
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“The Steamship Pesaro” Case 
AMERICAN Bar ASSOCIATION JOURNAL: 


Eprtor, / 


that your very 
The Pesaro 
the 7th of 


My attention has been called to the fact 
interesting journal has not reviewed the case of 
decided by the United States Supreme Court on 
June last. 

This case finally and definitely determined a question of 
international law that had long been perplexing the members 
of the Bar of this country, viz.. whether a merchant ship 
employed by a sovereign in the prosecution of commercial 
trade was entitled under the law of nations to immunity from 
arrest on the ground of any sovereign status possessed by it. 

This question had been agitating the courts of this coun- 
try in one form or another ever since the famous case of 
The Exchange (7 Cranch. 16) and particularly during, follow- 
ing and in connection with The Great War. Efforts were 
made in numerous cases going up to the United States 
Supreme Court to have it decide this question. 

But the Supreme Court, recognizing its gravity and 
terming it “one of obvious delicacy and importance” in Ex 








(254 U. S. 522), always managed to find other 


Parte Muir 


grounds upon which to decide the numerous cases brought 
before it and raising the question. Such cases were: The 
Gul Djelmal, (264 U. S. 90); the Sao Vicente, (260 U. $ 
151); Ex Parte State of New York, No. 1, (256 U. S. 490); 


503); the 


Ex Parte State of New York, No. 2, (256 U. S 
Pesaro, (255 U. S. 216); the Carlo Poma, (255 U. S. 219) 
Ex Parte Hussein Lufti Bey, (256 U. S. 616); the Lake 


Monroe, (250 U. S. 46); the Quinnipiac, (267 U. S. 122); Ex 
Parte Muir above named, (254 U. S. 522) 

A number of the foregoing cases which raised the ques 
tion and which sought to have it decided, although no! 
decisive of it, have been reviewed in your journal. Ar 
am sure that it was only through inadvertence that the c! 
mactic case, to which all the others mentioned were in a sens 
but preliminary, was not reviewed in the columns of \ 
worthy journal. 

The case was of unusual importance too, 
the first case, I believe, in which the Ambassador of a for 
power was an actual party before the Court instead of merel 
suggesting his Government’s position there through amt 


because it was 


ig! 











AMERICAN Bar AssociATION JoURNAL 





























How Much Would You Pay? 











qa Whe1 


you need a Corporation Form covering some unusual or compli- 


cated question what would it be worth t 


pri 


CO 


Th 


; 


+ 


» you to have 


the 


e files of some of the greatest corporations and most successful 


you could find what you want in a moment’s time? 


tions. 


rporation lawyers in the country and to have these files indexed so 


is exactly what you will have in the New Thompson on Corpora- 


qa Large Corporations and Leading Corporation Lawyers in all sections 
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prepare and any one of them would be worth more than the 
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condemned in Ex Parte 


thereby avoiding the c actice 
and pursuing the practice 


S. 522) 
outlined in that case as proper 

I might further add that the case has been reviewed in 
the Yale Law Journal for November in the “Recent Case 
Notes” appearing therein, although its editor apparently views 
with regret the fact that the law had been finally settled in 
favor of the asserted sovereign status and immunity. 
Homer D. Loomis. 


curiae, 
Muir above named (254 


New York City. 
Note: The the Journal agrees with the writer 
of the above letter as to the interest and importance of the 
case above mentioned and regrets that it was not reviewed 


at the time the opinion was handed down 


Editor of 


Separate Chancery Courts in Arkansas 
JoURNAI 

I have just read communication of Mr. John T. Fitzgerald 
of Irvington, New on page 165 of the March 
of the American Bar Journal in reference to New 
Jersey's Court of Chancery. 

I am not certain that I 
appellate courts or to trial courts. 


Epitor AMERICAN Bar ASSOCIATION 


Jersey, issue 


Association 


understand whether he refers to 
If his communication is 


dealing with Chancery trial courts, I have to say that the 
State of Arkansas for many years has had separate Courts 
of Chancery. Under the old system law cases and equity 


cases were all heard by the same judge, but on the “law side” 
of the docket and “equity side” of the docket. The law cases 
were disposed of at the beginning of the term in the smaller 
circuits and the juries sent home. The presiding judge would 
then take up the Chancery cases and hurry through with them 
just before adjournment or recess. It was felt that the grow- 
ing importance of equity matters justified separate Courts of 





Chancery ; 


to establish separate 


highly satisfactory. 
enactments 
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list of vice-presidents from each judicial 
listrict was The entertainment 
program included a special trip and ban- 


chosen 


quet on Friday and a golf match and 
smoker on Saturday. There was also a 
special program for the ladics. 


Gov HutcHinson, Secretary 





North Carolina 





North Carolina Bar’s Annual Meeting 


Che North Carolina Bar Association 
met at Pinehurst May 5, 6 and 7 for its 
twenty-ninth annual meeting, which had 
the largest attendance and was one of 
the best yet held. 

program included the following: 
Welcome, Hon. H. F. Sea 
Francis O. Clarkson, 

of President John D 
“Some Thoughts for the Wel 
the Bar and the Association”; 
by Claude G. Bowers, Editor 

World, “Thomas Jefferson and 
the Courts”; Address, Hon. Chas. S. 
Whitman, President American Bar As- 
sociation, on “Some Tendencies in Mod- 
rn Law and Law Making.” One of 
1e sessions consisted of a legal round 
conference in which the following 
were discussed: “What Is the 
with the Judicial System in 
North Carolina?” led by Hon. G. V. 
Cowper, and “Shall the North Carolina 
sar Association Be Incorporated?” led 

Hon. I. M. Bailey. No action was 
iken on either of these matters, other 
han to continue the committee hereto- 

appointed to study the advisability 
Bar Incorporation and report at the 

ext meeting. A committee was also 

appointed to investigate the suggestion 

abolishing the rotation system of cir 
uit judges and report at the next 
eeting. 

The following officers for the ensuing 
were chosen: President, Mark W 
Brown of Asheville; Vice-Presidents— 
H. F. Seawell of Carthage, Miss Carrie 
L. McLean of Charlotte and A. Way- 
land Cooke of Greensboro. H. M. Lon- 
lon was reelected Secretary and Treas- 
er, Messrs. I. M. Bailey of Jacksonville 


l ‘he 
Addr 


well; 


ess of 
Response, 
Esq.; Address 
Bellamy, 
tare ot 
Address 
Evening 


+} 
1 

tabie 

topics 


Matter 


year 


1 W. S. O’B Robinson of Goldsboro 
were elected new members of the Ex- 
itive Committee, the hold-over mem- 


Preston of Charlotte 
Hartsell of Concord, 


ers being E. R 
Chairman), L. T 


Dickson McLean of Lumberton and K. 
). Battle of Rocky Mount. The Presi- 
lent and the Secretary are ex-officio 
embers 

Messrs. Chas. A. Armstrong of Troy, 

J. C. Biggs of Raleigh, and H. E. Rod- 
gers of Wilmington were named dele- 
gates to the Conference of Bar Associa- 
Delegates at Buffalo, August 30, 

vith A. B. Andrews of Raleigh, Thos 


and S. G 
alternates 


Wilmington 
Asheville, 


Davis of 


Bernard of as 
Over sixty new members were admitted 
iking the total active membership of 
he Association nearly eleven hundred 
seventy per cent of the practicing 
ittorneys of the state. 
H. M. Lonpon, Secretary 
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Missouri 





Annual Meeting of St. Louis Association 

The Annual Meeting of the Bar Asso- 
ciation of St. Louis was held Monday, 
May 2, 1927, at the St. Louis University 
Law School, 3642 Lindell Boulevard, St 
Louis, Missouri. President Ernest A. 
Green presided at the meeting which 
was largely attended. Mr. Green an- 
nounced that invitations had been ex- 
tended to the American Bar Association 


to hold its Annual Meeting in St. Louis 
in the Fall of 1928, at which time the 
new Court House now being erected 


would be dedicated. He also reported 
that the Association had given a testi 
monial dinner to Honorable Walter H 
Sanborn in appreciation of his thirty 
five years of distinguished service as 
United States Circuit Judge, at which 
dinner many members of the Bench and 
Bar throughout the Circuit were present; 


also, that the annual dinner of the As- 
sociation was held March 21, 1927, at 
which the Honorable William J. Dono- 


General 
principal 


Attorney 
was the 


Assistant to the 
United States, 


van, 
of the 
speaker. 
The 
President, 
dents, Ernest 


following officers were elected 
Lon O. Hocker; Vice-Presi- 
A. Green, Forrest C. Don- 
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election of judges to the superior bench 
of this city. The events of that cam- 
paign are too recent and too well known 
to you all to warrant their repetition 
here. Suffice it to say that the Bar As- 
sociation conducted the campaign and 
that it was distinctly successful. But 
there are a number of things which the 
campaign disclosed which are worthy of 
emphasis. The most important of these 
and the most fundamental is that the 
public as a whole desires the advice of 
the lawyers as to who are best qualified 
to serve as judges. Appare ntly there is 
a growing realization of the fact, well 
known to all lawyers, that with incom- 
petent judges no system of procedure 
for the administration of justice will 
work satisfactorily and, on the other 
hand, with competent judges almost any 
old system of procedure can be made to 
work. In other words, the crux of our 
difficulties in the administration of jus- 
tice is the judges. The public also is 
beginning to appreciate apparently that 
the lawyers as a class are by long odds 
the best informed as to the suitability 
of those seeking to be elected judges 
“Speaking of the press suggests an- 
other notable point to be learned from 
the last campaign and that is that the 
most important single thing to be done 
in the conduct of a campaign is to se- 
cure the cooperation of the press. With 
it a campaign conducted with any rea- 
sonable degree of intelligence and energy 
is fairly certain of success. Without it, 
the result of any campaign is doubtful 
In the last campaign we had, as you all 
know, united and strong support from 
all the leading newspapers in the city 
and we lawyers are under the obligation 
to them of grateful appreciation for what 
they did. Furthermore, their support 
Was given on a ground that encourages 
us to think that we may expect it there- 
after, namely, on the ground that the 
lawyers, better than anyone else, know 
who are and who are not qualified to 
make good judges, and that the expres- 
sion of their choice by a general vote 
of the association is the most reliable 
index to the right man that can be had 
I believe there can be no doubt that in 
general if we deserve the support of the 
press we can be fairly sure of having it 
It is simply up to us to deserve it 
“Another incident of the campaign 
worthy of note was the extent to which 
the members generally contributed to 
the campaign fund. Heretofore, as we 
all know, the practice has prevailed of 
each judicial candidate having his own 
campaign fund and the spectacle was 
presented of contributions being sought 
from and made by individual lawyers 
and firms to the campaign fund of par 
ticular judges. The thing was essen- 
tially bad and yet campaign funds were 
necessary. There was no other way in 
which they could be obtained and we 
all solicited and made contributions to 
the campaign funds of particular judges 
whom we desired to see elected. There 
is no criticism to be made on the candi- 
dates or on the lawvers individually for 
doing this. It was the only thing they 
could do. The criticism that can he 
made is that the lawyers as a whole did 
not act to prevent a situation in which 
individual contributions by lawvers to 
the campaign funds of individual judicial 
candidates were necessary. The one way 
to prevent this situation is for the Bar 
Associations to energetically support 
their candidates. If this be done, law- 
yers can, and our experience shows they 
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will, contribute to the campaign fund 


of the association gladly and gener- U k d Mi H 
ously. If this be done the objectionable nkDOWD an 1ssing 
feature of a contribution by an individual Heirs — Searched For 
lawyer toward the campaign fund of an An international organization 
individual candidate for judge is, of Lawyers and working ~e ethical ite i ia 
course, removed.” the search for heirs and legatees in mat- 
BG oti ee ss oe a ters intestate, testate or contested; elso 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 

We advance all expenses and handle 
cases on contingent basis. : 

Lawyers and others cooperating with us 
in behalf of heirs found receive adequate 
compensation. 

Booklet re our services and activities 
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Every Lawyer’s Practice Takes in Mortgage Foreclosure 


= WILTSIE ON 
MORTGAGE FORECLOSURE 


1927 9 FOURTH EDITION 3 1927 


By SAMUEL W. EAGER 


Of the New York Bar, Author of Intestate Succession (N. Y.). 

















HE New Edition of Wiltsie gives you the Law and Practice on the subject to 
date. 
Many changes have been made in the Fractice in Mortgage Foreclosure since the 
former edition of Wiltsie was published in 1913. Many of them are substantial 
and affect materially the rights and liabilities of the parties. 





Mortgage Foreclosurecomplete, including redemption,covered exhaustively in six 
chapters 





Besides containing a general treatment of the entire substantive law of mortgages, 
it is the book which treats especially of the Practice in Mortgage Foreclosure. 
It includes a discussion of 


Remedies 
Right to fore: lose 
imitations and laches 
Pemses 
leadings and lis pendens 
vities 
wporate Mortgages and Bonds 
elvers 
Sale, notice, terms and conduct thercof 
Validity and setting aside of foreclosure sale 
tle passing under sale 
sts and fees 
ection of deficiency, and the obtaining and 
wrcement of deficiency judgments 
Surplus moneys and proceedings with respect thereto 
fect of judqment and sale 
lemption (six chapters on this) 


the book is a thoroughly complete treatise on Mortgage Foreclosure. 


2 Royal Octavo Volumes. 2,500 Pages. Buckram $20.00 


e on Mortgage Foreclosure, 4th Edition, 1937, 2 large Vols., Buckram 
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Lawyers: Don’t 
Take Chances! 








There are three outstanding requirements with regard 
to every court bond: 


SPEED ACCURACY ACCEPTANCE 


Lawyers---No proceeding in which a bond is required 
is safe unless the bond Is ready when you want it; 
unless it is properly drawn in every respect; unless it 
is acceptable to all interests involved. 


Our court bond department is composed of thoroughly 
seasoned expert bond men. No fledglings --- no bun- 
glers. Your interests --- and your clients’ --- are safe 
with us. 


Whenever you need any kind of a bond in legal pro- 
ceedings phone or write this Company---Agents every- 
where ! 








National Surety Company 


115 BROADWAY, NEW YORK 
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